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» COMPEATIT TO SET AGIDD DSED GP TRoST AMD CANCEL NOTTS 
= ons Re 
Jd Lo The Plaintif¢ is a resident of the District of 
Columbia and a citizen of the United States. 


: ie 
2. The Resencencee Dexter M. Kohn and Coleman Le 
: Diamond, are trustees under a deed of trust as hereinafter more 
: iets : | 
e ; 
fully described. 


/ 
¥ 3. The Defendant, Bases and the comporation ESBS: 


Hamby, are named as the holder of the note hereinagter more fully 


Be On the 13th day of March 1965,. the plaintife herein 


| } 
~ . 
executed a note and a deed of trust to secure seid note, and under 


° 


the terms of said deed of trust, the trustee Defendants. Dexter M. 


Kohn and Coleman L. Dianond, were named as the trustees thereunder. 


5. That the said deed of trust: referred to a 
$450,000.00 note for money loaned on the property Goncrthed as _ 
Lot No. 31 in Danicl C. Roper's SSE EE of part of Block 


numbered Pive (5), “Belair Heights", as per plat recorded in Liber 
74 at Folio 175 in the Office of the Ssueecyor Zor the District of 


Columbia; the sor property being now known for asecasnent and 
taxation purposes as Lot No. 32 in Square No. ae 


5 
6. That. the said note was improperly SEER: should not 


App. 2 


have been made, and was the result of a transaction described as 


- 
¢ 


‘ ‘follows: 


x "(a)) Plaintifé avers that on or about the 26th day of 


' 
! 


January, 1955, he entexcd into an agreement for the purchase of. 
93,179 shares'of United Feceral Life Insurance Company, an 
insurance company chartered and organized under the\laws of the 
state of Texas? 2,500 shares of united Life Insurance Company, an 
insurance company chartered and organized under the laws of the 
state of Texas; 221,762 shares of Southwest Union Life Insurance 
_ .Company, an insurance company chartered and organized under the 
laws of the state of Texas; and 65,000 shares of home Fidelity = 
Life Insurance Company, an insurance company chartered and organized 
under the laws of the Stace of Missouri. Plaintiff alleges that 
eatiers under such agreement were Ployd L. Shelman and Byron Prugh 


and the buyers under such agreement were the Plaintiff, James G. 


Ryan, Paul 8B. Brine, Jr., and Hudson K. Gilliland. Plaintiff also 


? 


avers that under the terms of said agreement the stock purchased 
by the buyers was purchased subject to a mortgage on said stock | 
htld by the Central States Southeast and: Southwest Areas Pension 


Fund in the amount of $1,800,000.00. 


wee Pe Rae 


~e 


“As additional consideration for the purchase of the afore- 
mtioned stock subject to the stated mortgage thereon, the Plain- 
thet collateralized a $450,000.00 loan made by Thrift Credit 


prporation, a New York corporation, to the sellers under such 


~ 
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agreement, namely, Shelman and Prugh, by executing a deed on the 


property Known as 2503 Tracy Place Northwest, Washington, D. C. 
to the Thrift credit Corporation, and further by | as sning a first 


lien mortgage in the approximate amoant of $50, 000.00 to fhriftt 


Credit Corporation, and along with a SSSI ORES owned by the 


Plaintiff on property known as the Bradiey Blvd. Property, in 
Bethesca, Maryland. ‘These particular asset halt be hereinafter 
referred to respectively ag the “fracy Place Reese , the “Koyer 
Pirst Mortgage" and the “Bradley Blvd. Second Moxtgage*. 


‘value of said assets which Plainties assigned or deeded to Thrift 


Credit Corporation have an approximate total value of $200,000.00. 


The agreement with Shelman end Prugh as referred to 
? i 
additional terms and obligations which are not relevant to this 


above contained 


zause of action. tae Paceeas 
{b} Plaintife alleges that the terns and conditions of 
the agreement were carried out and completed and the Plaintif¢ be= 
came @n owner of an equity interest in the various | blocks of stock 
‘in the four insurance Companies ag referred to in foregoing para= 
graphs. Plaintife further avers that on or about the 14th ‘day of 
August 1955, he entered into a- certain agreement with the Defen— 
Ss C. A. Hamby, wherein the Plaintiff's equity interest vas 
recited and acknowledged by the Plaintiff and the. Defendant, Cc. A. 
Hamby} and the Plaintiff's financial difficulty regarding his pay~ 
| 


ment of obligations as assumed by him along with the conditions 


under the contract were recited and acknowledged and Defendant 


App. 4 


: > 
cl A. Hamby's desire to secure the Plaintiff's equity position 


was recited. In addition to the recitations referred to and on 
tHe basis of such recitations and acknowledgements by the parties 
if was agreed between the Plaintiff and Defendant C. A. Hamby and 
the Plaintif£ did assign to the Defendant C. A. Hamby a fifty per- 
cént interest in and to his equity position as consideration for 


the Defendant C. A. Hamby's efforts in securing the Plaintiff's 
gkanted the Defendant C. A. Hamby an option for the remaining 


£ty percent interest in and to his equity Doskeson. Said option 
ereby gzanting the Defendant C. oc eaL ae the right to acquire 
@ additional fifty percent of the Suse aa E interest by pacar 
ng to the Plaintif£é all of his sol2 ee SOR which had been “pleagea" 
Ub chrige Credit Corporation under the texmns o£ the vagzeenent. 
Ac) Plainti£z savas that the Defendant ce. ‘A. Hamby after 
aI tering into the agreement with tho Plaistifs thereafter asserted 
ie efforts, time, and moncy in securing title and concreee of 
the collateral assigned ‘by the. Plaintiff to thrift Credit Corpora- 
on under the terms (of the agreement EES says that the 
fendant, Cc. A. Hamby aia further SECOTE his thterest to all 
portics including the Plaintiff es being a 100 percent interest ; 
and all which entitled him to take on the management and @irection 
rs ae insurance companies xeferred to above. The Defendant, 


Cc Ae Hamby, and the peroncants 8 oes toox positions on the 


App. $ 
( 


Board of Directors in cach of the SEES cor mpanies in questions: 


and the Defendant C. 3. Hamby, Boag as the sesponsible interest 


owner in said companies, undertook the eapiopnen 


of an attorney 
at law to Yepresent said insurance companies in actions initiated 


by. the. Comnissioner cf Insurance of the State of Texas, and fur=- 


ther initiated action for a svecial called meeting e£ stockholders 


of United Federal Life Insurance Company. At the time said special 
. : 


stockholders mecting convened, the Defendant asscr med full 100 per= 


cent ownership of the stock and cquity in said stock which had 


t] | 
forwerly been owned by the Plaintiff. Immediately upon the 


. = . : hao 
assextion of the 100 percent equity interest by the Defendant, 


Se Hamby, the Plaintiff personally and by his attorney, demanc= 


ed Bebe Bofendant C. A. Hamby to return, release, an nd convey to 
the Plaintiffé the collateral which had been previously encumbered 
by ase Plaintiff to Thrift Credit Conporeione which the Defen 


Gant Cc. 4. Hamby had subsequently obtained from okie Thrift Credit 
: ; | ; 
Corporation. eS Plaintiff's demand and request for the return of 


his collateral was made pursuant to the terms of the contract and 


Sa 


thq cbligation of the Defendant C. A. Hanby as a forth therein. 


Thd Defendant failed and refused to convey such collateral being. 
4 = = | : 

thg “Tracy Place Property”, the “Koyer First Mortgage”, and the 

“Bibdley Blvd. Second Mortgage“ and the Defendant 


fails and refuses to perform his said obligation under the terms 
, : 


Cc. A. Hamby still 


ef the contract for which your Plaintiff says that he has no ade~ 


® ~ a | 
guate remedy at law, and on such basis sues the Defendant, C. Aa. 


, 


App. 6 
Hbsby. for specific performance of his agreement as evidenced hy - 
the contract made. 
2 -. (a) Plaintiff says that the Defendant, C. A. Hamby, is 
the principal stockholder, officer, director, and managing party 
of a Texas Corporation known as Hamby Industries, Inc. Plaintif? - 
would further show that the Defendant, C. ~ Hamby, Gid convey his 
right, title and interest in and to the various items of collateral 
antenaee to herein and aed for by the plaintifeé to said Defendant,” 
amby Industries, Inc. Plaintiff avers that euch conveyance by 
Ppfendant C. A. Hamby to Defendant Hamby Industries, Inc. wes nade 
with full knowledge of each of the OEE ES of the’ rights and 
interest asserted by the Plaintiff herein. plainti€é further says 
that Defendant Hamby Industries, Inc. is not an innocent purchascr< 


of the right, title and interest of the Defendant C. A. Hamby in 
toreciosing on tho deed of trust which déstensibly secures said note, 


and Plaintiff farther prays that during the pendency of this 
abecon a temporary injunction issue to enjoin and restrain the 


Defendants £xom the acts and conduct aforesaid. 


‘Mark P. Priedlander 


{ 


DISTRICT OF COLUMSIA: 6&8 


- 


av 


| 

| 

| 

| 

| : 
MARZ PB. FPRIEDLANDER, being first duly sw orn, on cath, 

| 


aeposes and says that he has read the foregoing Complaint by hin 


subscribed, and knows the contents th ercof, that he is informed 


omy ? i 
and believes that the allegations in said Complaint are true. 


ry 
et ree eet acetal 


a 
Maxk P. ¥riedlander 


SUBSCRIBED AND SWORN TO be 3 Gay of 


195. 


Netary Pub 


My Come 2 


FRIEDLANDER & FRIDDLANRDER 
‘Mark P. Friedlander 
Mark P. Pricdlander, Jr. 
‘Blaine P. Frieclander 
®Harry P. Friedlander 

1240 Shoreham Bldg. 

606 15th St., N. We 

Washington, D. C. 20005 

Ha. 8 = 1116 

pet for Plaintiff 
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ANSWER OF DEFENDANTS DZXNTER M, KOMN 


AeD COLMAN LL. DYAVONDS tTRyster 
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~ _Binst Defense . 


“Reise (The comlaint fetis to state a cause cf SESE 
» 
these cefendents upon which relief can be evanted.. . 


Ae Be Gee ALES! Segond Defenses =e, A, Hor ang 
Sr lt te 


po Soe 
\ 
Gants Dexter M. Kohn an@ Coleman L. Diamond, Trustees: 


1, 2, 3, 4, Admit the allcsations of paragraphs 1, 2.3. 
ina 4% of the complaint. eye iat ae 

‘Ss 6. Do not have sufficicnt imforzation and srowteees) 
to form 3 belief as to the sllegations of paragraphs 5 ang 6 of” 
the complaint and cannot, therefore, admit er deny the sane, 

7. Admit the allegations of paragraph 7 of the complaint, 

8, 9. Do not have sufficient information end knowledge. 


* huswering the numbered paragraphs of the complaint, defen- 


Ni form a belief as to the allegations of paregraphs 8 and 9 of 


me corplaint and cannot, therefore, admit or deny the same, 
x WHEREFORE, having fully enswered, Cefendants Dexter i, 


Rohn and Coleman L. Diamond, Trustees, Sy that the complaint 
te dismissed with costs, 


. 4ooanff 
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Civil Action No. 3200-65 
ARSWER- ; 


en ee 


‘The Defendants, ¢. A. Uamby and Hamby Industries, Inc., 
_ appear specially through their Attorney, Ernest C. Tucker, and_ 
) answer to the Complaint as follows: | 
“First Defense: ce 

The Complaint ELLE to state a 2 claim nates the ‘Hon 


a7 


“Resident. Defendants upon which relief ¢ can abe granted. 
Second Defense a 
1. ‘The Defendants, C. A. Hamby and Hamby Industries, «= --~ 
ines, deny that this Court has jurisdiction over them or the 
‘subject matter alleged in the Complaint. 
| 2. By way of af€trmative defense to the jurisdiction of 


this Court, the Defendants affirmatively allege that they are 
mon~res idents end that they have not been served personally 


within the jurisdictional limits of this Court; the Defendants 
urther allege affirmatively that the action egainst them fs one 
rem and that the Plaintif£ has not taken the necessary action 


I 


© subject the Defendants to the Court's jurisdiction. 


WHEREFORE, Defendants pray judgment’ that ee 


take nothing by reason of the Com >-+ on file herein but that 


the same be dismissed with cost. * Einest G. Tucker 


” Attorney for Defendants, C. A. Handy 
{ and Hamby Industries, Inc. 


{Cistificate of Service Omitted in Printing] 
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(Caption Omitted in Printing] 
Civil Action No. 3200-65 
CERTIFICATE OF READINESS 
. 1 
This is to certify that the above-entitled cause is 
. | 
FRIEDLANDER & FRIEDLANDER 


actually ready for trial. 


Mark &. Friedlander 
1210 Shorcham Bldg. 
Kddress Washington, Be. Ceo 
| 2 
~ > . 
kttorney for | Plaintif£ 


NORE: | 
Unlese opposition to the above Certificate of 
Readiness is filed within ten days from date of service, the 
cause shall be placed on the Ready Calendar, pursuant to Local 
Rule 11(d), as amended, April 4, 1962. eae 
I hereby certify that I have served a copy of the 
above Certificate of Readiness by (mailing) (delivering) a copy 
thereof on the lst _ day of _ April , 1968Sto: 
Dexter M. Kohn and Coleman L. Diamond, Trustees. 860 - 17th Stee 
N.W., Washington 6, D. Ce, rere -Ge-BcKer sy Ley SEGUE Stee 
Beier Ha sRinGsom,-D—Cey—attorney for defendants C. A. Hamby 
and Hamby Industries, Ince E 


Attorney tor Kt orne 


— 
fark By Friedlander 


App. 12 


{Caption Omitted in Printing] 
C.A. No. 3200-65 


SUGSESTION OF FANKRUPTCY 


‘Counsel for Defendants suggest bankruptcy of Hamby 
dustries, Inc., Bankruptcy Ne. BK 3-572, United States District 
“Cgurt for the Northern District of Texas, Dallas ‘Division. 


Counsel will await for qnstructions £rom receiver in 


bankruptcy. 


a 


? 

id 0 C.- Tucker 

. Attorney for Defendant®” 
) 


CO. 5-7003 


THIS IS TO CERTIFY That copies of the foregoing Sug- 
gestion were mailed, postage prepaid, to Mark P. Friedlander, 
A tomney, for Plaintiff, 1210 Shoreham Building, 806-15th Street, 
NJd., Washington, D.C. and Dexter M. Kohn and Coleman L. Diamond, 
Txyustees, 800-17th Street, N.W., Washington, D. C., this Birr 
day of May, 1966. . rc 


- Ernest C. Tucker’ 
Suite. 605 
2000 P Street, N.W. - 
Washington, D.C. 
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[Caption Omitted in Printing] 


OTIOn TO WALVS THE APPLICATION OF RULE 13 


Com es now the Plaintiff in the above entitled cause and 


gloves this Honorable Court to weive the application of Rule 13 of 


fhe local rules of this Court, for the following reasons? 
q 1. 


That one of the perties has been adjudicated ea bank- 


rupt and, as a result thereof, the cause has been removed from the 
ready calendar. ‘ anon re 


re 
q P 


App. 15 


That there are now pending in the courts of Te 


36 
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Amended finsver and Countercisin, and usen the 
neon for Summary Judgment, upon the argument of counsel, 
j curing the course of which counsel fox plaintirt announced 
, that he would withdraw the Motion for Summary Judgment, snd 
ieecr consideration of the foregoing, it is this . Gay of 
) February, 1987 
ORDERED that Philip I. palmer, Jr., Trustee in 
; Bankruptey of Hamby Industries, Inc., by appointxent of the 
‘United States District Court for the Northern District of 
Texas, Dallas Division, in Bemlcrupecy No. 3-572, be-and he 
hereby is given leave to intervene herein ang to be substi- 
tuted as a party defendant in the place and: stead of Hamby 
_ industries, Ince, and is further given leave to file the 
; proposed Amended Answer and Counterclain, a couy of which 


. having been attached to his Motion, snd it is 
FURTHER ORDERED that the pleintiff's Motion for 
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Civil Action No. 3200-65 
ANENDED ANSWER AND COUN TERCLAIN OF PHILIP I. 
PALMER, JR., TRUSTED Ti BANKRUPTCY OF HAMBY 


INWUSIRIES, INC., 0 GONPLAINT 70 SET ASIDE 
TEED OF TRUST AND CANCEL NOTE 


FIRST DEFENSE: 


The Complaint fails to state a claim against this defendart 


upon which relief can be granted. 


SECOND DEFENSE: 


ay 


answering the paragraphs of the Complaint, this defendant says 


as follows: £ 


1. He admits the plaintiff is a citizen of the United States 
but is without information or knowledge sufficient to form a belief as 


to whether he is a resident of the District of Columbia. 
"2, ‘The averments of paragraph 2 are admitted. 


3. This defendant admits the averments of paragraph 3 of the 


Complaint. ee anti oe 


4, This defendant admits the averments of paragraph 4 of the 
Complaint, except he ae the note secured by the Deed of Trust therein 


referred to was dated January 26, _1965 rather than March 13, 1965 as 
averred ‘and he refers to the Deed of of Trust itself for a full and exact © 


description of dts terms and conditions. = | 


. 


5. The overments of paragraph 5 of the Complaint are admitted. 


s 


6. This defendant denies that the note in question was improper4 


V App. 19 
-ly drawn and shovld not have been made as alleged in paragraph 6 of the 
Complaint; admits the averments of paragraph 6(a) and refers to the 


| 
agreement described therein for a full and exact. descriptign of its 
ion 
terms and conditions; says that he is without information or knowledge 
| \ 


surficient to form a belief as to the truth of the avernents contained 


in the uhnunbe ered paragraph following paragraph 6(a) or of the averments 


contained in paragraphs 6(>) and 6(c) of the complaint. Answering ‘the 
. te 
averments of paragraph 6(d) cf the Complaint, this de fen ndant says that 


he admits that he is the holder of the promissory note in question and 


| 
entitled to the pene ie of the security for he payne res of the same and 


denies the remaining erent of paragraph 6(d), 
| 
[7 The averments of paragraph 7 of the Complaint are admitted. 
8-9. The averments of paragraphs 8 and 9 are denied. 


COUNTERCLAIM ON PROMISSORY NOTE 
AND FOR FORECLOSURE 
| 


q For counterclaim against the plaintiff, the oe id Philip I. 


j Palmex, Jr., Trustee in poate of ETE Industzies, Inc., says as 


follows: 


2 


4. ‘hat he is the duly appointed, ee an acting Trustee 


in Bankruptcy of Hamby Industries, Inc. : 


2. That as such Trustee, he is the holder end owner of a er 


= 


promissory note dated January 26, 1965, made by Robert I. Sarbacher, et 


al., payable to Floyd L. Shelman and Byron Prugh in the amount of 
$450,000.00 with interest at the rate of 6% per anu, a copy of which 


ote is attached hereto as Exnibit 1 and made a part nereot that the 


App. 20 


makers of said note have made no payments on account thereof and the | 


same is now in default. 


3. To secure the payment of said note, the said Robert I. 
Sarbacher made, executed and delivered ‘a Deed of Trust conveying to 
the defendants, Dexter M. Kohn and Coleman L. Diamond, as Trustees, the 
property being known and described as foliows: 

"Lot Numbered Thirty-One (31) in Daniel 
C. Roper’s subdivision of part of Block 
numbered Five (5), "Belair Heights", as 
per plat recorded in Liber 74 at folio 175 
in the Office of the Surveyor for the 
District of Columbia. 
Said property being now known.for assess- 
ment and taxation purposes as Lot numbered 
Thirty-one (31) in Square numbered Tywenty- 
five Hundred Two (2502)." 
_Said Deed of Trust was recorded among the land records of the District 
of Columbia on March 15, 1965 in Liber 12376 at folio.398. A copy of 
said Deed of Trust is attached hereto as Exhibit 2 and made a part 


hereof. - 


4, |That the payments of principal and interest on said note are 
in default and there is due and unpaid thereon the sum of Two Hundred 
Seventy-Seven Thousand Five Hundred Dollars [$277,500.00], with interest 


thereon at the rate of six percent [6%] per annum. — 


WHEREFORE, the counterclaimant prays as follows: 
. e 


1. -For judgment, in the amount of $277,500.00 plus interest at 


the rate of 6% per annum and a reasonable attorney's fee; ES 


2. For judgment authorizing and directing the defendant-trustees 


to sell the real estate hereinabove described as in said Deed of Trust 
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: [Caption Omitted in Printing] 
Civil Action No. 3200= 65 
CERTIFICATE OF READINESS 


'. This is to certify that the .above-entitied cause is 
actually ready for trial. i 
t FRIEDLAWDER & ee 


By. 
Mark P, Fricdlandor 
ae Shorehen Building 


nStrect, H.W. 
Ratrees 
aaa D, C, 20005 


Attorney for Plaintiff. 


Unless opposition to the above Certificate of 


Readiness is filed within ten days from date of SON ECes the 
cause shall be placed on the Ready Calendar, pursuant to Local 
Rule 11(d), as amended, April 4, 1962. 

5 hereby certify thet I have seeres a copy of the 
above Certificate of Readiness by (mailing) xeubimomt} 2 copy 
thereof on the 6th day of November >» 1967 to: Dexter M, 
Kohn end Coleman Ly Diamond, Trusteés, 800 - 17th Sas oW. ,Wash- 


aoeons DC 20006 ane ene L. ‘Ruffner, Esqe 1701 "K" bo NeW 
“Ds 057200 q °$§ °9 


A 


a | ‘Retormey for Plaintite ——— 
Attorney for — ttorney for f 


i ‘Mark P. Friedlander 
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[Caption Omitted in Printing} 
Civil Action No. 3200-65 


OPPOSITION TO 
CERTIFICATE OF READINESS. 


Comes now the intervening SAREE R Philip I. Paluer, dre, 


izustee, and opposes the certificete of monbenen filed by the plaintife 


. 


herein, end as grounds therefore states that: 


1. Although this case was filed ‘on December Be, 1965, he has 
only been a party since the 8th day of February, 1967. 


2. The factual background of this case is very complex end the 


amount involved is substantial. | 
| 
* 3. ‘Based upon the present posture of this eae extensive 


discovery wil 11 have to te undertaken to adequately prepare for trial. 


JACKSON, GRAY & Se 


ae kefloes 


~ 1701 K Street, N.| W. 
Washington, D. C.. 20006 
628-0480 
Attorneys for Defendant 
Philip I. Palner,| Jr., Trustee 


i [Certificate of Service Omitted in Printing] 
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[Caption Omitted in Printing] 


Civil Action No. 3200-65 
RECOMMENDATION OF PRETRIAL EXAMINER 


_ Upon consideration of intervening Gefendant's 


opposition to the Certificate ef ReeGiness £ELled by plaintifs, 


and oral argument thereon, 


it is this Sth Gay of becenber » 19.67. 


RECOMMENDED that said opposition be sustained, 


wee 


‘asst, PRETRIAL EXAMINER 


‘NOTE: Under Local Civil Rule 9(i)(1) the above Recommendation becom 
order of the Court unless objections thereto are filed within. 
days in conformity with Rule 9(i) (2). 


COPIES TO COUNSEL (in person) __ 22/8/67 
(by mail) (Date) (Initials). 
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C.A. No. 3200-65 
MOTION TO WAIVE TiDi REQUIREMENTS | 
OF LOCAL RULE 13 AND TO CONTINUE | 
THE CAUSE PENDING THE DISPOSITION . 
OF A COMPANZON CASE IN TEXAS. | 


7 | 
Comes now the plaintiff in the_above-entitled cause 


and moves this honorable Court to wa aive the provisions of Rule 13 
i 
and allow the case to > pend without further action until the dis- 


position of the companion case new pending in roxas for the fol- 


s 


lowing reasons: 


lL. The witnesses and the parties are all located 


~ 


out ¥ the District of SSEEREES except for the trustees named. 
2 Plaintife is advised that the caus e now pending 
in Texas wild Ae Gis posed eof, which disposition vinn be res 
Sones of the ee litigation. | 
3. This case has for its purpose the prevention of 
fore." sure until after the validity of the note secured by snes 


Geed of trust has been fully determined. 


; é oe ‘Mark P. Friedlander 
FRIEDLANDER & FRIEDLANDER : : : | 
1210 Shoreham Bldg. aie : eee 
Washington, D. C. i ~ 
Na 8 ~ 1126 eS 
Attorneys for Plaintiff - | 
| 


THIS IS TO CERTIFY That a copy of the foregoing Motion 
and the attached Points and Authorities was mailed, postage prepaid, 
to Jackson, Gray & Laskey, attorneys for Hamby Industries, inc., 
1701 K St., N. W., Washington, pe, 20006, and Dexter M. Kohn and 
Coleman L. Diamond, Trustees, 800 l7th St., N. W., ae oe, 
20006, this 16th Gay of May 1968. 


Mark P. Friedlander 


et al, 


anby 


f 


zs, le eae 
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{Caption Omitted in Printing] 
Civil Action No, 2200-65 ae 
ORDER 


“ak 
This cause having come on upon a preliminary calendar call, 
and it eppearing to the Court that the cause should be cisposed of, 


ang counsel for both sides consenting thereto, 


It is by the Court, this day of Novenber, 1969, 


ORDERED, That the cause be plcced on the ready calendar 
to be tried, but not before the 19th dey of Novenber, 1969; and 
after pretrial it is not to be placed on the daily assignment for 


-trial prior to January 2, 1970. 


THIS IS TO CERTIFY That copy of the foregoing Order has 
been served upon the attorney for the Defendant, by mailing the 
Same, ons prepeid, to: Robert M. Gray, Esq. [Jackson, Gray & 

y LZOl "K" Street, N. W., Washington, D. C. 20006, on the 
6th day of November, 1969, 
; > Friedlander & Friedlander — 


By: 
Mark P,. Friedlander 
1210 Shoreham Building 
806 _ 15th Street, Ne We 
Washington, D. C. 20005 
: Attorneys for Plaintiff_ 
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PRETRIAL STATEMENT 
ee 
-4— HE INTERVENOR DEFENDANT PALMER seeks to effect collection of the | 
mote and to foreclose on the security given therefor. He asserts that’ 
he is now the holder in due course, ox the holder for value, of the 
promissory note in guestien and that he is entitled to the benefits of | 
the security for payment on the note. . 
Be asserts that the said pur promissory note of Sanuxy Jan. 26, 
1965 is now in) default and there is due and unpaid thereon the sun ‘® 
of $275,500.90 with interest thereon at the rate of six percent per 
annua; that the $450,000.00 note dated Jans 26, 1965, of which P was. 
the maker and the deed or deeds of trust given as security for its 
payment were m& made, executed and delivered without any condition 
whatsoever insofar as C. A. Hamby and Hamby Sniimeiine Industries, Inc. 
are samersest concerned; that in executing the agreement of Aug. 14, 19 
between P and Cc. A. Hamby the latter was Rete for himself alone; - 
“denies C. A. Hamby cither for himselé or for Hanbyx2niwataties, Industr 
Inc. or Hor both of them exercised the option in said agreement of 
Buy. 14, 1965 so as to obligate them os either of them to return to o 
cause to be retumned to P the collateral referred to in said agreemen 
The intervening D therefore asks that the P's action be dismissdll 


and he seeks judgment in the amount of $277,500.00 plus interest at tly 


rate of 6% pex anntm and a reasonable attorney's fea and further seek 


authorization directing the sale of the realestate described in the 


“i 
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above mentioned deed of trust securing the promissory notein the event 


. 
the money judgment be not paid in full. 
* * * 


Counsel for the Intervening D agrees that he will produce for use 
| 
*at the trial if available the SORES 


Copy of complaint Yor Sentaration) or suit brotight in H. Y against 


the Thrift credit corp.; the release of by Kenneth Gil2dtana. of his 


“ 


interest in the insurance companies involved herein; agueenents. of Ryan 
; | 


7 | : 
and Brine in relation to their resignations as directérs and officers 
eof said insurance companies; letter from Ruan _xrelating.to his_cessation 
of interests in the insurance companies; and SEES eee 


of 1965 of the said insurance companies, and the osord in the insurance 


companies® files - piri - jE of es control by Hamby. - 
4 CL: Oe ee 3 Lp | 


_-.The contracts of Jan. 26, 1965 oa pe 14, 1865, ghe promissory 


note and the deeds of trust or mortgage os said note may be ad= 


pmitted in evidence at the trial. 


A deposition taken in Texas os one John Mark may be used as 


' evidente in this action in reor ance with’ prior arrangeaents made 


at the time said deposition was taken.: 


zs * * 


——$_—_— 
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[Caption Omitted in Printing] 
C.A. No. 3200-65 
MOTION TO SET ASIDT FINDING OF FACT 
ND GRANT NEW TRIAL : < 
a 
Comes now the plaintiff, Robert I, Sarbacher, and 


moves this honorable Court to set aside the Finding of Fact made 
herein, and to grant a new erial for the following reasons: 

1. That the finding of the Court that no election by 
Hamby to acquire the remaining stock of the four insurance con 
panies was contrary to the evidence. 

2. That the Court's Genial of the Motion of the platy 
tiff for additional time to present a witness on that issue was 
error and abuse of discretion, 

ae The Court's failure to consider the unusual cir- 
cumstances of this case as related to the additional time sought 
-- by the plaintif¢ to produce another witness or witnesses was an 


abuse of discretion. 


~ Mark P, Friedjander 


FRIEDLAN IDER, FRIEDLANDER & BROOKS 
920 Woodward Building 

Washington, D. C. 20005 

Na 8 ~ 1116 ; 

Attorneys for Plaintiff 
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[Caption Omitted in Printing] 
Ce As No. 3200-65 G 


PINDINGS OF FACT AnD CONCLUSIONS OF LAW 
7 alee i} 


This c&se cane on for trial, and upon: congideretion of the plesdings 


the pretrial Proceedings, the evidence and testinony adduced at trial, anc 
the briefs and memoranda of law subitted by the respective parties in Support 


thereof, the Court makes the following Findings of Fact and Conclusions of 


Lews , [Seta FINDINGS oF FacT 


1. This is an action to omcaten exfonoenent of @ promissory note 


and foreclosure on security therefor. 


' 2, The plaintit?, Dr. Robert se Sarbacher, was at the time these 
proceedings were instituted, a resident of the District of Coluxbia, is now 


& resident of the State of California, having ees in May of 1969, and 


is an individual citizen of the United States. : : 
3. The defendants, Dexter Me Kohn and colenaa Le Diamond, are 


mruatecs under a deed of trust ae the prontssory note, enforcement of 
which pietnt itt seeks to enjoin, 


| o 5 : 

k, The defendant, Co A. Hanby, iga resident of the State of Texas. 
initially represented herein Se counsel who was allowed to withdraw and is 
not a necessary paxty to this action, having assigned | an of es aes title 
* and ES to the intervening Defendant, a 
De Defendant, Hamby Industries, Inc. > was a non-resident corpo= 


: ration, organized and existing under oI laws of the State of Texas, which 


has, since the filing of the original answer herein on its behalf, deen 
adjudicated a bankrupt as an alter ego of Universal. creait Cards, Inc., » in the 
' United States District Court for the Northern District of Texas, Dallas 


Division, No. BK 3-572, j 
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Tet ' a” 


6. Intervening Defendant, Philip I. Palner, dre, ig an individus 
citizen and resident of the State of Texas and has, since the eiling of the 
original Answer on behalf of Hamby Industries, Inc., been granted leave to 


intervene end to be substituted as party defendant in mince thereof. es 
; UT. The Complaint of Dr. Sarbacher which preyed for an injunction 
against defendants is based on an Agreenent (Plaintiff's Exhibit. wes 4), . 
copies of which’ are attached to Plaintiff's Motion for Summary, Judgnent onal 
.Intervening Defendant's Trial Memorandum of Law herein, Hamby Industries, 
Inc., is not a party to this AGREE HOMENEE Leintif? tains that 
Gefendent C. A. Hamby exercised the epetons contained therein, and that 
Pia - 
sia Selita ea and to foreclose on.4 


; SS 
secursty, therefor. 


8. On January 26, see. Dre Berpechee entezes ato an Agreement 


(plaintitets Exhibit No. 2) for the ‘purchase of orintn shares of stock in 
" four insurance companies from Floyd L. Shelman and Byron Prugh, subject to 2 
mortgage on said stock held by theCentral States Southeast and Southwest ; 
Areas Pension Fund (of the Teamsters' Union) in the amount of $1,800,000.0 
9. As part of the ‘consideration for said purchase, Dr. Sarbdacher 
” agreed to execute and did execute & promissory mate in the anount of ; 
$150, 000.00 of even date (Plaintite's Exhibit No. 2). ; 
10. Further under the terms of the aforesaid Agreement of Janua: 
26, 1965, Dr. Sarbacher agreed to’execute a deed on property owned by hin, 
- known as 2503 Tracy Place, Northwest,. Washington, D. C., and, on March 13, 


1965, did, in fact, execute said deed to secure payment of the $450,000.00 
note Es Exhibit wees : 1 


nd 


ll. On August 14, 1965, when the aforesaid $450,000.00 note was - 
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in default, Dr. Sarbacher entered into an Agreement vite C. A. Hanby, which 
provided in terms that Dr. Sarbacher thereby assigned the. right of sole 

% authority and management of hig "equity position" in. ae four irearenice 
companies, acquired by virtue of the aforesaid Agreenent of January 26, 1965, 
to C. A, Hamby together with a 504 interest meee to his” "equity position", 


as consideration for Haney 8 efforts £0 atten % to secure Dr. Sarbachert ae 
- : . 
said “equity position”. ; / 


ike The said Agreement oP August 14, 1965, between Dr. Sarbacher 
and C. A. Hamby, also granted an "option" for the sonia 504 of Dr, 


"equity position” in accorda 


"5. Dx. Robert I; Sarbacher Aoea eee 
grant and assign a fifty percent interest in — 
“ang to his equity position to C; A. Hamby 
&s consideration for his efforts and hereby 


i. grants an option for the remaining ? Sy 


_ Percent to be baid as follows. 
The ssotseece to Dr. Robert I 
- Pf his collateral pledged to Thrift Credit 
Cirporation (sic), a New York SEF ES G of 
mton, New Yo ; f 

13. On August 20, 1965, Thrift Credit Corporation, endorsee and 
_fholder in due course of the aforesaid $450,000.00 pronissory note of January 
"26, 1965, negotiated, without. recourse, all its. Stent, title and interest" 


SS Toe, ae acme ty, 


in the said note and the underlying security therefor to the order of 

"CO. A. Hamby and Hamby Industries, Inc." Oa April 22, 1966, unsveree2 Credit 
| Cards, Inc., was adjudicated as bankrupt un under the provisions of the 
Bankruptcy Act in proceedings styled IN THE MATTER OF UNIVERSAL: ‘CREDIT CARDS, 
Es INC, No. BK 3-572 in the United States DaserECt Court for the Northern 
District of Texas, Dallas Division, and the Court entered an Order adjudging 
&na declaring Hamby Industries, Inc., to de the patton: ego o and @ subsidiary 


eames wenn & 
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and adjunct and agent" of the bankrupt corporation, directing the trustee 

Bankruptcy of the Estate of Universal Credit Cards, Inc.,. Philip I. Palmer 

dx., Intervening Defendant herein, to take over the assets of Hamby Indust, 
‘Inc. ~ ‘dneluging any and all causes of action held by Hamby Industries, Inc? 
and to adninister such corporation, its affairs and its property as part of 
the estate of Universal Credit Cards, Ine. (Intervening Defendant's Exhibits 
3a. be andc). - : = eros en 
‘15. Thereafter, the $450,000.00 note came into the possession of. 

the Intervening Defendant as Trustee in Bankruptcy for Hamby Industries, If 
and Palmer’ thereupon, on December 30, 1966, sought leave to lfirsaci in +04 
instant action, to be substituted as party defendant in the place of Hamby 
Industries, Inc., and to file on pehalt of Hamby Industries, Inc., an Anendq 


Answer and Counterclaim herein. 


“16, Oa January 31, 1967, C. A. Homby assigned his individual 


interest, &s co»=payee on the $450,000.00. note with Hamby Industries, Inc., 4 
néant (Plaintiff's Exhibits Nos. 4 and 5). 
5; 17. 
head executed the $450,000.00 note and the deed of trust and that he was f 
‘aware of the tenor of the instruments at the time he executed then; but 
stated he had relied on oral representations by others that they were not : 
‘meant to bind him and that they would be returned to him, that he would be. 
“protected”, and that his execution of the said instruments “didn't matter 
: 18. When asked at trial why he felt himself to be not bound by 
‘\the terms 6f the instruments, Dr. Sarbacher further testified that he had 
‘been told by others that the "option" in the Agreement of August 14, 1965, 
}was to have been exercised, that it had, in fact, been exercised by C. A. 
Hamby and that ‘s was therefore entitled to have the instruments returned to 
| him and olan. Aside from Dr. Saxbacher" 8 testimony es to what others told 
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i 
ie was to have been done, no testimony or evidence wes introduced at trial or 


prior thereto establishing that the option in the sat Agreement had been 
exercised so as to relieve hin of his obligations as sats of the $450,000.00 
note. Nor was chore any evidence or SREY establishing that the aetemenes 
were for any reason vaenforcible against ia scorer oy the Court finds - 
that plaintif? failed to introduce evidence or tes stinony euffickent to meet the 
| burden of proof which rested upon him in the prettises, 
19. Dr. Sarbacher's testimony as to exercise of the option was 
sharply contradicted by the testimony and evidence adduced at triel by 


® 5, Ae 
~Intervening Defendant, which tended to establish that) 


not exercised by C. A.- Hamby. Indeed, Intervening ee argued ee ae 
that the option could only have been exercised dy the return by Hamby to 


- BES Sarbacher of the note and deed of trust. Dr. Sarbacher" s testimony as to. 
8 : 
. C. A. Hanby's exercise of complete control to the extent of Dr. Sarbdacher's . 


"equity position" in the insurance companies was SS by the Court to be 


entirely consonant with the terms of the Agreenent whereby. Sarbacher granted 


‘Ramby the right to-exercise complete control pursuant to the grant ofa p 

50% interest in Sarbacher's equity position. 
é 

20, Moreover, evidence and testimony adduced by Intervening 


4 Defendant Palmer established conclusively that Hamby hever acquired 100% 
i 
ownership of Sarbacher’s equity interest in the stock lof the four insurance 


companies, that stock never having’ left the possession of the Teansters* _ 


—— 


q Yaion where, at all ‘times pertinent to this cause, it continued to be held 


in the names of Shelman and Prugh, wobec) toa $2,800, 000. OO lien, 
'Pinaldy, Dr. Sarbacher's sole Anh that he had been an 
SS 


tnwary victim of sharp practices by others was felt Court in view of 
SENS and uncontradicted evidence (intervening Defenaant‘a Exhibits 1 and 


2) and testimony introduced by Intervening Defendant as to Dr. Sarbacher's 


( 
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Jong and varied business end comercial experience, to be inherently ineredip 
a 


in eee 


CONCLUSIONS OF IAW 


1. Intervening Detendent Palnen, og Trustee tn Bankroptey of + 


Hamby Industries, inc., and assignce of C. A. Hamby's individual interest in 
on aE Fee 
the aforesaid $450,000.00 promissory note. is_ clothed with all | the rights or 


older in due course es to the said note having acquire same from "C. A. 
, Hamby and*Hemby Industries, Inc.", a holder rough a@ holderiin due course, - 


_—inritt Creait Corporation, 
2.\ Plaintiff, Dr. Robert I. Sarbacher, having presented no eviaell 


proving exercise of the “option”. contained in the aforesaid Agreenent of 
August 14, 1965, between Dr. Sarbacher and C. A. Hamby, such as would entit 
hin to’ return of his CRASS i e., ‘the aforesaid $450,000.00 prom ; 
full amount enee on the note. : 
° 3. The Court concludes, therefore, that the injunction which 
“ plaintife, Dr. Sarbecher preys should not issue, in that Die Sarbacher is a 
maker of the aforesaid $450,000.00 promissory note, now in the possession of 
_Intervening Defendant, who is clothed with all the rights of a holder in aue 
course, and that Intervening Defendant is entitled to recover juagnent on th 
note in the full amount clained, i.e., $277,500.00 plus interest at the rate 
of six percent (6%) per annum and reasonable attorneys’ fees, that attorneys 
_ fees in the sear of Twenty Thousand Dollars ($20,000.00) are reasonable a 
the premises; and in the event the said RODSY: judgment be not paid in full,, 
for judgment authorizing and directing the datendantotrastees to sell the res 
estate hexetuavowe described ‘as in the aforesaid deed of trust provided. 


| 
1 
| 
| 
E 4, The Court concludes that no relief should Be granted plaintifs 


Dr. Sarbacher, on the further ground that exhaustive eviderice and testimony 
adduced in open court at the trial of this cause establish conclusively Dr. 


; ’ : 
| Sarbacher's extensive education, high degree of intelligence, long and varied 


| 
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business and commercial experience » and full and complete “nS ing 
and realization of the obligations which he voluntarily undertook in becoming 
& EES of the aforesaid $450,000.00 promissory note and in snerlinn same by 
‘volynterily end knowingly executing the aforesaid deed, of trust. 
. | 


| 


George Lis hart, se oudge 
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FI = dD ORDER FOR _JUDG@ENT 


MAR231970 wt. | zs 
This action came on to be tried before the Court and ene evidence . 


adauced by the parties having peer heard, and the Court having made Findings 


of Fact and Conclusions of Law filed herein on [tsb 43910, it is by the 


cost this © AZ day of [ter » 1970, : | 


* ORDERED, ADJUDGED and DECREED that the Compleint (herein be dismissed 
with ecle to all of the defendants and thet judgment: be and the same is 
: hereby entered in favor of the SEEARIORS Derenmants mite I. Palmer,- Jres 


and it is further : soe eee | : : ‘ 


t 
ORDERED, ADJUDGED and DECREED that the seid Intervening Defendant, 


Philip I. Palmer, Jr. shall recover on his eet ageinst the 

plaintiff, Dr. Robert I. Sarbacher, the sum of Two Hundred Seventy Seven 

Thousand Five Hundred and no/100 dollars ($277, 500.00), plus interest thereon 

at the rate of six percent (64) per annum, “togethe with ch attonneye" fees in 
ono Lr 

the amount of a end no/100 dollars (Seooereo} and the costs 


of, this action. 
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C.A. NO. 3200~65 


' AFFIDAVIT Avit OF JAMES CLYDE STRAUS, ICT Ter 
STATE OF TEXAS yo 


COUNTY OF DALLAS) ss. 
I, JAMES CLYDE STRAUS, IIT, being duly sworn, hereby 
_.depose and say; 
1. I am a resident of the City and County of 
Dallas, State of Texas. 


2. My present occupation is that of Chairman of 
the Board of Data Mate Corporation. wR 
3. On or about July, 1965, E was a EESCESCS real 


estate broker licensed by the State of Texas. On or about 
July, 1965, I introduced Dr. Robert I. _Sarbacher to Mr. Charles 
A. Hamby for the purpose of entering into “negotiations be- 
tween Dr. Sarbacher and Mr. Hamby for the purchase and 
_acquisition by Mr. Hamby of all of Dr. Sarbacher's interest 

in three life insurance companies known as United Federal 

Life Insurance Co., United Life Insurance Co., and Southwestern 
Union Life Insurance Company, and a Missouri life insurance 


company by the name of Home Fidelity Life Insurance Company. 
4, After negotiations between the paxtics, the 


parties, Charles A. Hamby and Dr. Robert I, Sarbacher, entered 


into an agreement dated August 14, 1965, wherein Dr. Robert 


I. Sarbacher transferred to Charles Hamby fifty percent (50%) 
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| 
of Dr. Sarbacher's interest in said life insurance companies 
and gave Mc. Hamby an option to purchase Dr. Sarbacher's 
remaining fifty percent (50%) interest in the insurance 
-companies, and provided further that the susseese price for 
the remaining fifty percent (50%) ee eee be the 
return to Dr. Robert I. Sarkacher of his collateral consisting 
of his home in Washington, D. C. which was pledged to Thrift 
Credit Corporation as part of the aeeeade fay Dr. Sarbacher 
of his interest in the life insurance companies. , 
5. Sometime in the middle of August, 1965; I attended 
a meeting at the office of Charles Hamby which was located on 
Harry Hines Boulevard in Dallas, Texas. at this meeting there 
was present Charles A. Hamby, Dr. Robert I. Sarbacher, Mr. Carl Dunga 
-Milton Kaufman, Mr. Paul Verhallen, Mr. Charles Moore and 
myself. It was at this meeting that Mr. Hanby stated to Mr. 
_ Milton Kaufman, who was the vice-president of Thrift Credit 
Corporation, a New York ‘corporation, that Me. Hamby was 
going to acquire complete ownership in all of said life insur- 
ance companies , and at that time Mr. Hamby paid to Mr. Kaufman 
the sum of Three Hundred Thousand Dollars ($300, Or ’ Further- 
more, at SES conversation Mr. Haniby stated that he was 
taking over all of Dr. APICES I. Sarbacher' s entire interest 
in all of the life insurance companies, and that. he now 
owned the entire companies himself, z remember clearly 
Charles Hamby telling Dr. Robert i. Sarbacher at this 
meeting that "Well, that's it, Bob, nothing to worry about 


you have your house back and everything else." At this 


conversation, Charles Mcore was instructed by Mr. Hamby to 
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prepare all of the papers to evidence Charles Hamby's acquisition of Robert I. 


Sarbacher's entire interest in the life insurance companies and the retum to 


Dr. Sarbacher of the collateral that he gave upon the purchase of his interest in the 


life insurance companies consisting of his residence located in Washington, D. C. 


6. In addition to this one conversation, I was sree with Charles 
‘Hamby in many other conversations where Mr. Hamby would state that he had 
taken over Dr. Sarbacher's entire interest in the life insurance ognenics and that 
he now owned the entire life insurance companies. 


7., Approximately one month after the meeting described above, I recall 
specifically another meeting that was held in the offices of the life insurance 
companies located at 623 Exchange Bank Building, Dallas, Texas. At this meeting, 

_ there was present Mr. Charles A, Hamby, Dr. Robert I. Sarbacher, Carl Dungan, 
Stock Transfer Agent of Hamby Industries, Ruth J. McGwier, formerly Ruth Stammany 
formerly Secretary and Treasurer of the insurance Rornaneatene an attorney ee 
name I cannot recall, Art Clifton and mysélf, The purpose of this meeting was ae 
attempt by Charles Hamby to obtain a loan from the insurance companies of approxi- 
mately $140, 000 to Mr. Art Clifton. Dr. Robert sozbecher stated to Hamby that he 
could not authorize any such loan while he had any interest in the insurance companies. 
At this time, Charles Hamby stated to Robert Sarbacher that if Sarbacher would sign « 

‘the checks for the Joan to Art Clifton, Hamby would release Dr. Sarbacher'’s home in 
Washington, D. C. from the collateral given on the purchase of the life insurance  ““#ay 
companies by Robert Sarbacher and Mr. Hamby again reieratea that he a acquiring 


Sarbacher's interest'in the life insurance companies. Actually, Charles 
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Hamby had already agreed a month prior to this meeting in the meeting that I have . 
| 


related above to acquire all of Robert Sarbacher's interest in the insurance companies 
and to release Robert Sarbacher's home from the collateral | igtven as security as part 


“oe the purchase price for the insurance companies by Robert Sarbacher, 
es St ee 
a 8. Concurrently with the statements being made by Charles Hamby to- 


release Robert Sarbacher's collateral and to acquire all of his interest in the life 
insurance companies, a memorandum was signed BASES this agreement and it 


_ was signed by both Robert SHEERS TSE and Charles Hamby at this meeting. 
| | 
9, There were many occasions when Charles Hamby made it clear 
cil 
that Charles Moore was his representative and agent in connection with negotiations 


- and acquisition of the insurance companies. On numerous occasions Hamby would 


say that he was relying on Charles Moore to represent him. On some occasions 
Charles Hamby would state that he could not do business without Charles Moore being 
t) ; ; | 
Present and also said that Charles Moore did all of his business for him. Charles 


Hamby also made statements to the general effect that whatever Charles Moore 


said with regard to the acquisition of the life insurance companies would be controlling. 
| - 
S = 
10, Ifthe Court grants a new trial or opens up the present trial for more 


testimony, pursuant to the request of Dr. Robert I. Sarbacher, I will come to Washington 
D. C. to testify to the facts and statements hereinbefore set forth in my affidavit 
“and will testify as to other supptementary facts relating to the facts hereinbefore set 


forth in my affidavit. 
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ll. ‘the foregoing, facts are within my own 
personal knowledge and if called upon as witness I can 


testify competently thereto. 


Dated: March.%, 1970. 


STATE OF ‘TEXAS 
COUNTY OF DALLAS: 


on _Werch 26 L977 __vefore me, the undersigned, 
a Notary Public in and for said State, personally appearcd | 
JAMES CLYDE STRAUS, III, known to me to be the person 
“whose name is subscribed to the within instrument and 
“acknowledged that he executed the same. 


WITNESS my hand and official seal. 


Signature ZZ Lesoceve f Ley 210. #- 
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C.A. NO. 3200-65 
AFFIDAVIT OF CARL DUNGAN 


STATE OF TEXAS 


ss. 
COUNTY OF DALLAS: 


I, CARL DUNGAN, being duly sworn, depose and say: 
1. I reside at 3022 lollandale, Dallas, Texas. 


2. I am presently President of C & D Sales, a 


business which*is presently being incorporated in the State 


of Texas, 
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3. During the year 1965 I aws employed as a Stock 
Transfer Agent of a company known as Viclaid Industries. 
During a portion of this period of time this corporation was 
owned by Mr. Charles A, Hamby and I in fact poneidered myself 


td be an employee of Mr. Charles Hamby. 


“ 4 i 
4. It was the intention of Mr. Hamby upon acquisition 


of certain life insurance companies in which Dr. Sarbacher 
™ | ' 
owned an interest to transfer these insurance companies to 


Viclaid Industries to make this ¢orporation more attractive 
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as a public issuc, and to create a higher selling price for 


the stock. 

i>. Charles Namby requested that I assist him in| 
the acquisition of four life insurance cowpanies, known as 
United Federal Life Insurance Company, a Texas corporation, 
United Life Insurance Company, a Texas corporation, 
Southwest: Union Life Insurance Company , a Texas corporation, 
and Home Fidelity Life Insurance Company, a Missouri 
corporation, ie wanted me to check out these companies and 
he had promised to make me an officer of these companies in 
such time that he acquired them. 

6, There were several meetings and negotiations 
with respect to the acquisition by Charles Homby of the 
above described life insurance companies, including meetings 
and negotiations with Thrift Credit Corporation, a New York 
corporation located in Binghampton, New York. 

7. After it appeared that all negotiations were 
ready for a final consummation of the SESE Mr. Hamby 
of the above described insurance companies, a meeting was held ° 
in Charles Hamby's office located in Dallas, Texas in or about 
the month of August, 1965. Present at this meeting was Mr. 
Charles A. Hamby, Paul Hamby, Milton Kaufman, the Vice-President” 
of Thrift Credit Corporation, an attorney for Thrift Credit 
Corporation: whose name I do not recall, Mr. Jim Straus, Mr. 
Charles Moore and Dr. Robert I. Sarbacher and myself. 

8. RSEEE this meeting in Mr. Hamby's office, the 
negotiations were completed for the acquisition by acum 


. 


Hamby of the above described life insurance companies. During 
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this meeting Mr. Charles Hamby formally purchased all interest 
of Dr. Robert I. Sarbacher and of all ether persons in*the four 
above described life insurance companies, At this meeting, 
Mr. Hamby gave a check in the sum of Three H undred Thousand 
Dollars ( $300.000) to Mr. Milton Kaufman, the then Vice - President of Thrift 
Credit Corporation, as part of the purchase price by Mr, Hamby for the acquisition 
of said life insurance companies, During this eee Charles Hamby formally: 
announced that he was acquiring all of Robert I. Sarbacher' 8 interest i in the above 
“described life insurance companies and that he was releasing all of the collateral 


which Dr. Robert I. Sarbacher pledged as part of the purchase Price paid by Dr. - 


Sarbacher for his interest in the life insurance "companies, which collateral in- 


cluded Dr: Robert I. Sarbacher's residence in Washington, D. C. I can recall 
‘Charles Hamby generally Stating to Dr. Robert I, Sarbacher | that as part of the 
acquisition of al] interest in the life insurance companies, that Charles Hamby 

was releasing all of Dr, BEE I, Sarbacher’ S collateral svn by him in connection 
with his interest in the life insurance companies, In fact, [ recall that the people 
at t the meeting referred to Dr. Sarbacher's home by some specifi name, ‘the exact 


name of which I cannot recall at this time, and I know that the home was part of the 


collateral which was being released by Charles Hamby to Robert Sarbacher, 
9. Approximately one month after Se GIOVE desctibed meeting i in 


Mr. Hamby’ s office, a Board Meeting was held in the offices ce the life insurance 
- companies located in Dallas, Texas, Pre sent at t said meeting were Charles Hamby, 
i 
Dr. Robert I, Sarbacher, Mr. Jim Straus, Miss Ruth Stammann, who is now known 


by the name of Ruth Stammann McGwier, who was Secretary = Treasurer of the 


oS insurance companies, Charles Moore, Paul Hamby, Art Clifton, myself and, I 
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believe, there might have been an attorney present whose name I do not presently 


Tecall, 


10.. At this meeting there was discussion about the 


making of a eee of approximately $140,000 ‘to Mr. Art 
clifton from/Tife insurance companies’ finds. Dr. Robert I. 
Sarbacher stated that he would not Sign any checks !for such’ 

loan until such time as Charles Nanby gave him a release on 

the collateral that he had given when he purchased his interest-4 
in the life insurance companies. Charles Hamby thereupon 

agreed to give him such release. As part of the agreement, 

Dr. Sarbacher agreed to stay on as an advisor for the insur- 
‘ance companies for an interim period of afore, the exact 

length of time I do not recall. I specifically recall that 

at this meeting Charles Hamby stated that he was thereupon 
releasing all of Dr. Robert I, Sarbacher's collateral given 

in connection with acquisition of the life insurance companies 
which included Dr. Robert I, Sarbacher's residence in Washington; 
D. C. Thereupon the loan was, in fact, made to Art Clifton 

and Dr. Robert I. Sarbacher did in fact sign the check for the 
loan. ; ; ; A \ 
~ 11. On practically every occasion where there were 
negotiations for the acquisition of the life insurance companies * 
for Charles Hamby or any other interest or companies, Mr. 

Charles Moore was present, On numeroud occasions Charles 


Hamby stated that Charles Moore was his representative and was 


acting for him in connection with the acquisition of the life 


Sa eae 


insurance companies and other interests as well. 


12. There were numerous occasions after the meeting 


- | 
App. 47. 
| 


in Iamby's office which I have hereinbefore described where 

Charles Hamby stated that he owned all of the life insurance 

companies and that he was preparing releases for Dr. Sarbacher's 
| 


collateral, . | ~ 


13. If the Court grants a new trial-or opens the 
: | 
case for additional evidence, I will be willing to travel 
| 


Ah 
to Washington, D. C. totestify te the foregoing facts. 
14. The foregoing facts are within my own personal 


knowledge and if called upon as a witmess I me and will 


testify competently thereto. 


Dated: March 22, 1970. 


ANC Coe ait as 
CARL DUNGAR aes 


STATE OF TEXAS. : 
COUNTY OF DALLAS: 


eS before me, the 


undersigned, a Notary Public in and for said State, 
personally appeared CARL DUNGAN known to me to be the person 


whose name“is subscribed to the within instrument and. acknowledged 
shat he executed the same, 


e WIINESS my hand and official seal. | 


Stenature 22 agaurl Aoeaed 
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[Caption Omitted in Printing} 


C.A, No. 3200--65 


AFFIDAVIT OF RUTH J. McGWIER 
ARIZA. 
STATE OF ce. : 


; Pr 
county or Beer : 


I, RUTH J, McGWIER, being duly sworn, hereby 


and say: 
1. I am presently a resident of the City of Austiit 


County of Tarrant, State of Texas. 


2. On or about August, 1964, to on or about August 


corporations which were all life insurance companies: 
(a) United Federal Life Insurance Co. 
(b) United Life Insurance Co. 
(c) Southwestern Life Insurance Co. 

3. My occupation as Secretary and Treasurer of sai 
three corporations was a full time occupation, and my office | 
address was 623 Exchange Bank Building, Dalias, Texas. 

4, During the course of my duties as Secretary an 
Treasurex of said three corporations, I met Dr. Robert I. 
Sarbacher, who I knew to have. obtained a ‘proprietary interes 


- 


in all of said three life insurance companies. Also, during 


| 
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: | 
_ | 
Bay period of time as Sceretary and Treasurer of the three 


Life insurance companics; I came to know a Mr, Charles ie 
Hamby. | | 
{- i Se During the month of September, 1965, while 
both Dr. Sarbacher and Mr, tamby were conducting activities 
with respect to the three insurance companies, Me. Hamby 
trequested that I and Di. Sarbacher sign two blank checks 
,since all checks of the insurance companies had to be signed 
by Dr. Sarbacher and myself, and I was told by Mr. Hamby 
that said checks would be used for a business transa¢tion, but 
-he did not identify the transaction. es : F 
6. Pursuant to Charles Hamby's request, I and 
for. Sarbacher signed the two checks in blank, I believing 
at the time that when the business transaction was effectuated 
that evening Dr. Sarbacher would be present and would super- 
vise the issuance of the checks, et 
; 7. The next morning, which was on or about Sept- 
ember 16, 1965, I talked to Dr. Sarbacher who informed me 
for the first time that he was not present at any meeting on 
the previous evening which was SUDDOSeC to be conducted by 
Mr. Hamby for the effectuating of. the . business| transaction. 
Dr. Sarbacher and I both thereupon agreed that we should 
immediately Stop payment on the two checks since we did 


pot know what the two checks were issued for. | 


8. Dr. Sarbacher and I went downstairs to the bank 


on which the two checks were drawn, The Exchange Bank, and 


tent to the telter's window and instructed the teller to 


. 
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stop payment on the two checks, and signed a stop payment 


one 9. While Dr. Sarbacher and I were at the teller's 


window in the.bank, Mr. Charles Hamby came into the bank and 


walked over to our window for the purpose of cashing the two 
checks. At that time Dr. Sarbacher and I learned for the first time that the two check 


_were being issued to a Mr, Art Clifton for the purpose of a substantial loan to Mr. 
Clifton from the insurance companies in the approximate total sum of $140, 000. At | 
that time Dr. Sarbacher and ] informed Mr. Hamby that we had stopped payment on thé 
checks and would not permit the checks to go through. Dr. Sarbacher stated at that 


time that he still felt he had an interest in the companies and, therefore, could not 


authorize the-making of such Joan to Mr. Clifton, rn 
10.. Mr. Hamby then requested that we go upstairs to the office to talk the 


matter over. Thereupon we went upstairs and had a mecting at my office located at ~ 
623 Exchange, Bank Building, Dallas, Texas, Present at said meeting were the followin 
persons: Dr. Robert I. Sarbacher, Mr. Charles A, Hamby, Mr, Carl Dungan, the Sto 
Transfer Agent, of Hamby Industries, Mr. Charles Moore an attorney in the Dallas -< 


Ft, Worth area, whose name I do not read, Jim Straus and myself, 


ll, At this meeting Charles Hamby requested Dr. Sarbacher and I to sign 
the checks authorizing a loan to Art Clifton in the: proximate sum of $140, 000. Dr. 
. + 


Sarbacher stated at that time to Mr. Hamby and to all of of the persons present that 
before any such loan could be made to Art Clifton, Mr. Hamby would have to buy out : 
all of Dr. Sarbacher's interest in the life insurance companies completely. Thereupo 
Charles Hamby stated that he would at such time exercise his option to acquire all of Ra 


Dr. Sarbacher's interest in the three insurance companies and would thereupon return 


to Dr. Sarbacher the collateral that he gave on his personal residence in Washington, 
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v . 
‘D.C. Dr. Sarbacher acknowledged the statement of Mr. ey and agreed that Mr. 


Hamby had thereupoa acquired all of his interest in the three life insurance companies, 


12. Thereupon a written memorandum was executed, A true copy of 


| 
_ this memorandum is attached hereto marked Exhibit Atal 1 


| 


13. I wimessed the signing of this memoranduin by both Dr. Robert 


I. Sarbacher and Mr. Charles A, Hamby, 


« 


randum was September 16, 1955, because on that date I 


three insurance companies were served with legal papers consisting of a lawsuit 


by certain stockholders of the three insurance companies including a Ter porary 
| 


Restraining Order Prohibiting the officers from SS any loans from EERIE 


company funds, I have with me now a copy of this lawsuit which bears a date of 


September 16, 1955, 


15, Subsequent to this REESE on ‘September 6l, 1965, I continued _ 


‘working i in my employment as Secretary and ‘Treasurer of the three insurance 
Sernisteanicae and I primarily worked under the supervision and control ~ Mr. 
Charles Ham by until the Insurance CESS SIS of the seatd of Texas took 
the three insurance. ‘companies over from Mr, Hamby, and then I worked SSE 


the Insurance Commissioner's control until on or about August of 1966, 
| 
| 


16, During the time that I worked under the supervision and control of 


Mr, Charles A. Hamby, he repeated o2 numerous occasions that he was the sole 


owner of all three insurance companies, and on numerous occasions told me that 
a ~ roded e ' 


Dr. Sarbacher had no interest whatsoever in any of the three 
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insurauce companics. le further told me that Dr. Sarbacher 
did not even have any right to come into the office because 
he no longer had any interxzest in the three insurance com- 
panies. , 

17. Some time in August, 1965, Charles A. Hamby 
told me that Charles Moore was acting for Me. Beni, as his 
representative and agent to acquire the three insurance 
companies. He also stated that Carl Dungan was also acting 
as his representative to acquire the interest in the) three 
insurance companies. 

18. I remember on one occasion at Mr. -Hamby's 
office in Dallas, Texas, I showed Mr. ‘Hamby some financial 
statements which he indicated he wanted to sce in connection 
with the negotiations for acquisition of the three insurance 
companies, and at this time that Charles Moore was his 
financial representative and company manipulator. There 
were several occasions when Mr. Hamby indicated to me and to 
other persons in my presence that Charles Moore was acting 


“én behalf, of Mr. Namby as his representative and agent. We 


were told on many occasions that when we had to have Mr. Ham- 


by's approval, we had to to through Mr. Charles Moore and 


obtain his approval first. 

(19. If the Court grants a new trial or opens up 
the present trial for more testimony, pursuant to the request 
of Dr. Robert I, Sarbacher, I will come to Washington, D. C. 
to testify to the facts and statements hereinbefore set forth 


in my affidavit’and will testify as to other supplementary 


App. 53 


facts relating to the facts hereinbefore set. forth in my_ 


affidavit. alain - sl 
EE SS BY TRS TOLeEOINg facts axe within ny own personal 


knowledge, and if called on to testify, 7 could | eeseity 


competently thereto, 


‘Dated: March oS, 1970. 


—— 


RU JT Heci iE 


ARIZA 
STATE OF PRESS 3 : 
PIMA? Ss. 
COUNTY OF S4ARRASY: 


On MARCHE 2 5, 1472 before =O ,| the “ingests 
signed, a Notary Public in and for said State, personally 
~ appeared RUTH J, McGWIER, known to me to be the person 
whose name is subscribed to the within instrunent and acknow- 
ledged that she executed the same, 


WITNESS my hand and official seal. 


ee Db radi, Lit Ae Lee 
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[Caption Omitted in Printing] 
C.A. No. 3200-65 


AFFIDAVIT OF ROY TRUE 
aN ER 


STATE OF TEXAS 
COUNTY OF DALLAS: 

I, ROY TRUE, being duly sworn, depose and say: 

“lL. I am an attorney at law duly admitted to 
practice before all the Courts of the State of Texas, 

2. I have been an attorney at law for approximately 
seven years, 

3. I have been representing Dr. Robert I. Sarbacher “| 
in connection with a lawsuit lodged in the District Court of 
Dallas County, Texas, 1l0lst Judicial District, entitled 
Robert I. Sarbacher v. Cc. A, Hamby and Hamby Industries, Inc., 
case #65-8719-E, = 

4. This lawsuit concernéd an action by: Robert I, 
Sener for specific OBIE ETEDES of contract dated August 14, 
1965) and between Robert I, Scecbecher and C. A. Haniby. ins is 
the contention of Robert I. Sarbacher in this lawsuit that 
Charles A. Hamby agreed to exercise his option to acquire the 
remaining fifty percent (50% h) interest of Robe rt I.-Sarbacher 


in certain life insurance companies known as United Federal 
,Life Insurance Company, a Texas Corporation, United Life 
Insurance Company , a Texas Corporation, Southwest Union 
Life Insurance Company, a Texas Corporation, and Home 
Fidelity Life Insurance Company, a Missouri Corporation. 


The specific performance action further prays EN: che Cpurt 


order the defendant, Charles Hamby, to return to Robe rt I, 
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Sarbacher the collateral consisting of a deed of trust on the 


residence of Dr. Sarbacher in Washington, D. C, which was 


given as collateral security for a promissory note in the 
principal sum of Four Hundred Fifty Thousand Dollars ($450,000). 
In connection with the original acquisition by Dr. Sarbacher 
of the above described life insurance companies. | 

5. During the period of said litigation, I had an 


occasion to meet with Mr. Charles Moore, who was the person 


who specifically told me that he was an agent and representative 
of Mr. .Charles Hamby in connection with the negotiations for 

an acquisition of the above described life Rondomes em Ses 
by Charles Hamby. During one of these conversations which 

took place in my office located at the Mercentiie National 
Bank Building, Dallas, Texas, to the best of uy recollection 

- the only two persons present was Mr. Charles Moore and myself, 
Pe this conversation, Mr. Charles Moore stated to me that . 
in the course of the transaction he was directed to draft a 
purchase agreement on behalf of C. A. Hamby and that he did 


draft such agreement which was executed by C. A. Hamby and _ 


Robert I. Sarbacher, He further represented to me that under » 


the terms of sach agreement, Sarbacher sold to Hamby fifty 
percent (50%) of his interest: in the said insurance companies 
“_xeferrdd to above and further gzanted ‘Hamby an option to 
purchase the additional fifty percent (50%) of Sarbacher's 
interest upon certain conditions and consideration to be. 
performed and delivered, Mr. Moore further represented that 


“subsequent to the execution.of that agreement he was advised 
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by Charles A, Hamby that he was in fact exercising his option 
to purchase and take title to the additional fifty percent 
(50%) .interest undex the terms of said agreement and that the 
consideration to Sarbacher was to be the delivery of a release of 
lien and any other claim €a encumbrances against said properties, 
which had heretofore been pledged as collateral on loans to 
Sarbaclier and third parties by Thrift Credit Corpoxation. 
In that regard, Mr. Moore represented that C.. A. Hamby had 
purchased ithe note payable to Thrift Credit Corporation from 
Thrift Credit Corporation and in said purchase had rested 
assignment of rights to the collateral held by are Credit 
Corporation which was owned by Robert I. Sarbacher. Mr. 
Moore represented that although he was charged with the 
responsibility of preparing such releases or causing such 
-‘yeleases to be prepared in favor of Robert I. Sarbacher that 
due to business reasons certain delays occurred and that 
althougt drafts of such agreements were prepared for C. A. 
Hamby's signature, such instruments were never executed to 
the best knowledge of Mr. Moore. Mr. Moore represented 
that C. A. Hamby claimed ownership rights to One Hundred 
percent (100%) of the stock owned by Robert I. Sarbacher 
in the aforementioned insurance companies, but to his 
- knowledge Hamby failed and refused to deliver to Sarbacher 
the consideration expressed in the agreement between the 
parties and to that date has never delivered such consideration. 


'6, If the Court grants a new trial or opens the 


trial for additional evidence, I will make the trip to 


. 
. 
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Tashoiecen D. C. to testify to the ‘foregoing facts. 
7. If called upon as a witness to testify to 
the foregoing facts, the foregoing facts are within “ny 


Rersonal knowledge and I can testify competently thereto. 
“ | 


Dated: March¢, 1970 : 


anes 
Ul | 


& 
STATE OF TEXAS 


COUNTY OF DALLAS: 


4 before mia the under~ 
signed, a Notary Public in -and for said State, personally 
appeared ROY TRUE known to me to pe the pers son whose name 
is subscribed to the within Sagisement and acknowledged that 

he executed the same, 


WITNESS my hand and offictal seal. 


. : f ~ 
Signature Uber ae 


{Caption Omitted in Prititing) 
C.A. RO. 3200-55 i 
AFFIDAVIT OF DR; ROBERT I. SARBACRER 
SPATE OF CALIFORNIA 
COUNTY OF LOS ANGELES: 


I, DR. ROBERT I, SARBACHER, ‘being duly Sworn, depose and 


: [ 
1. Iam the Plaintiff in the above-entitled aetier. 


2. On or about Roease 14, 19 55, I and Mr. C. A. Hamby 


entered into an agreement whereby and wherein C. A. Hamby obtained 
a 50% interest that I owned in four life insurance compa mies whic] 
were: United Federal Life Insurance Company, a Texas corporatiow 
United Life Insurance Company, a Texas corporation, Southwest 

Union Life Insurance Company, a Texas corporation and Home Fidelit 
- 


Life Insurance Company, a Missouri corporation. 


3. Said agreement further provided that. I did thereby 


} 


grant end assign to C. A. Eamby ean option to acquire my remaining 
‘50 0% interest in said life insurance companies and that in the eveéi 
he exercised such option, the consideration would be the return t 
me of the collateral which I pledged to Thrift Credit Corporatiort 
which collateral included my home located in Washington, D. C. i 
4. On or about the middle of feceese™. 1965, I attended 

a wecting at the office of C. A. Hamby which was located on Larry 
tines Roulevard in Dallas, Texas. At this meeting there was pres 
‘C, 4. Hamby, Mr. Carl Dungan, Milton Kaufman, the then Vice-Presi 


< 


Moore, Mr. James Straus and myself. -It was at this meeting ‘that, 


Mr. Hamby stated to Milton Kaufman that he was acquiring complete 


I 
af. 
H 
: Thrift Credit Corporation, Mr. Paul Verhallea, Nr. Charles 


ownership in all of said life insurance companies and at 

C. A. Hamby paid to Mr. Raufinan the sum of approximately 
Furtheruore, at this conversation Mr. Hamby stated to me that he’ 
was taking over all of my entire interest in the life insurance 
‘companies, including the remaining 50% interest in the companiess 
which I had retained pursuant to the agreement of August 14, 195 
which is hereinbefore descfibed.: Mc. C. A. Hamby further stated, 


that he was now,releasing my home in Washington, D. C. from the» 
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collateral which I had given when I purchased my interest in the 
life insurance companies, together with certain other collat Feral. 
wnich I also pledged in connection with the purchase of my interest 
in the life insurance companies. At this meeting Charles Moore 
was instructed by C. ia Hamby to prepare all) the papers to evidence 
C. A. Hamby's acquisition of my entire interest in the life insur- 
ance companies and the return to me of the cou eters: including 
my home located in Washington, D. C. 

5. On August 27; 1955, I caused = prepared a docu- 
ment entitled "Memorandum" and dated August 27, 1965. It was my 


intention to obtain C. A. Ramby' s signature on this document .to 


home in Washington, 


life insurance companies and had released my 


D. C, from the collateral, 


evidence the fact that he had acquired ‘my ent 
| 
| 


> 


§. Near the end of August or September, 1965, a Board 
ic Directors meeting was held at the offices of the life insurance 


‘companies with regard to the making of a loa an to Mr. Art Clifton 
Present at that meeting was C, A. Hamby, Cari Dungan, SSE AES Moore 
> Iniunby . i 5 —s 
Paul Ramby, Ruth MeGwier, Jim $ traus, an attormcy wilose neue I do 
not recall, and myself, 

7. At this mecting C. A, Hamby requested that I sign a 


check authorizing a loan to Art Clifton in the approx simate sun of 


$140,000. I stated to Mr. Hamby at that fame! that before I could 


eo any such check or authorize any such loan Mr. Hamby would have 


to sign a document that I had prepared which showed a= he had 


acquired all of my interest in the life insurance companies and was 
| i 


«releasing my home and other collateral which. I had given upon the 


- | 


- ee a. \ * : : a 5 
purchase of my interest in the life insurance companies, I then 
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presented to Mc. Ramby the document which I had prepared entitid 
"Memoranda" dated Auzust 27 1955 and requested he sign the 

Qo > > q 
rene Con Sn Hamby thereupon agreed to sign such Memorandum and at” 


time did, in fact sien the Memorandum, I also then signed the 
: " > > 2 o 


aeee randun, A true copy of this document is attached hereto 


marked Exhibit "A", and the contents whereof are hereby incorpor 
herein by this reference, 

8. After the Memorandun was signed, I then signed the> 
for the loan to Mr. Art Clifton, By this document which is atta 
hereto marked Exhibit Yn (rn I Xe Hamby confirmed the fact that 
had exercised his option set forth in the agreement of August 1d 
1965, and released me from the Thrift Credit ROSE By this aie 
ment, he also agreed that Charles Moore would prepare mutual 
releases, ; i 

9. Prior to the trial, I had made reasonable efforts tdil 
located this Memorandum, but in spite of such efforts, I could nd 
locate the same. On March 25, 1970, while going through a file, 
on an invention that I was working on, I accidentally discovered 
document. I immediately brought it over to Morton C. Devor, my 
attorney in. Los Angeles, California, who is assisting me in conne 
with this Motion for New Trial, : . 


. 


s 

10. Ruth McGwier, Carl Dungan, Jin Straus » Roy True, th 

Paine nent attached hereto as Exhibit NAY a11 confirm that the R 

very clear that C. A. Hamby did in fact cxercise the 

option to acquire my remaining 90% interest in the life insurance 
companies and did in fact release. my home in Washington, v. C. 


> 
froma the: ‘colla teral..I hope and pray eae Bye Cour es wihl® either 
<n 


grant me a new trial or reopen the prior trial for addition on 
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Jjevidence to permit me to present the truth to the Court and to 
. = - | 
prevent a gross injustice. 3 | 
a ll. If the Court grants a new trial or opens the case 
for additional evidence, I will be willing to travel| to Washington, 


D. C. totestify to the foregoing facts. 


: 22. The foregoing facts are within my own personal 


. 


oeicdsen and if called upon as a witness, I can yend will ee 
competently thereto. 


Dated: March 27, 1970. 


oe FE ee 
” | - 


“ROBERT I.) SARBACHER. 
: | 
EXHIBIT “A” 


[Subscription Omitted in Printing] 


MEMORANDUM 


TO: C. A. HAMBY | 
FROM: R. I. SARBACHER | 
SUBJECT: Exercise of option per a recpt of August 14, 1965. 


| 

oe 

1. This is to confirm our conversation that you have exercised your op- 
tion set forth in subject agreement and released me from the Thrift 
Credit note. 


Moore will prepare mutual releases and arrange en employment con- 


“tract re your research and development division. | 
: ; | 
Please indicate your approval of the above by signing below. | : 


ROBERT I. SARBACHER  _ 


APPROVED: 
Cc. A. HAMBY 
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[Caption Omitted in Printing] 


NOTICE os IPPRAL ees 
: Rene SS SPPEAL 
NOTICES is. HY. "2EBY GIVEN That ROBERT I. SA ARBACH CUER eppesis 
to the United States Court of Appeals for the District of Colusbia 


Circuit from a judgent of thig Court entered on the 23rd day of 


March, 1970 in. favor of tite Befendants “nd a the Plaintiff; 


ane . oo . 
The. said Robert I. Sarbachar also appeals fron the denial 


_, of his notion, to set aside the eEeInES of Fact end Conclusions of 


_. Le ois and from the Yefusal to grant the uotion for a new trial, 


ie : 7. Mark Pp, ¥riedlender 


-FRIEDLANDER, FRIZ PLARDER & BROOKS 
Attorneys to be served: ene 920 Woo eve == d Bulletin 
$0? ; “ 33 - 15th Street, New. 
Yacesou, ORAY @ tasmey Washington, D. €, 20605 
Washington, D. C. 20006 
Attorneys’ for Hanby Industries, Inc. . 


“pees M. KOHN, 1730 Rhode Island Ave. slivkt. -RECE! ve 
Wa asiington, D. Cc, 20036 f) 
COLENAK L. DIAMOND > * Lene 
m2 . 1730 "8" Street, H We 
Trustees puree dD. ¢. 20036 _APR 16 1970 


? 


JACKSON, GRAY & LASKEY 


App. 63 


PROCEEDINGS 


DR. ROBERT L.SARDACHER | 
took the stand, and being duly sworn, was examined and testified 


: | 
es follows: 


DIRECT EXAMINATION 


BY MR. FRIEDLANDER: 
Q- Would you state your full name, | 


AR Robert I. Sarbacher. 
* * * 


Q Well now, what was your field of occupation or - 


£..e°d you engaged in in 1965, the beginning of the year? 
A. _ Scientific research and development. 
te ¢ 


Ae _ °Q- ~ Did there come a time when you met a-Mr. Brine, 


| Ber-i-n-e, and a Mr. Ryan? 
" Yes, 


-And a man named Gilliland, 


A 
Q 
A _ “yes. 
Q 


And as a result of what they said’ to you and 
e ugh 
hat you were told, did you enter into an agreement on the 26th 


7 | 
‘ “Of January, 1965 -«—I show you'a photocopy of it * * * 
| 


- (P§aintiff's Exhibit One markea 
ana admitted.in evidence.) 


| 
1 
* & « 
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(Caption Omitted in Printing] 


NOTICE IS HEREBY GIVEN That ROBERT I. 84 SARBACUER appeals 


~ to the United States Court of Apreals for the District of Colusbia 


Circuit fron a judguent of this Court entered on the 23rd aay. of 


March, ‘1970 in. favor of tne Beteneabes see SES ste SPR oe, 


ane : : : : : ates = ; ine ae 
: The said Robert I. Sarbacher also appeals fron the denial 


_ of hin notion to set aside the Findings of Fact snd Conclusions of 


~: 


_. Law, and from ths Yafusal to grant the notion for a new trial. 


-  ° Mark P. Terediendar, 


g ! " PRIEDLANDER, FRIEDLANDER & BROOKS 
Attorneys to be served: ea 920 Hoodvard Suiléing 
sor “933 = 15th Street, N. W. 
gicKs Peron tare Washington, D. C. "20005 
Washington, D. C. 20006 - 
Attorneys for Hanby Industries, Inc. | 


cd 


 - pextar M. KOHN, 1739 Rhode Island Ave. 1.4. Pes 


and Washington, D. C. 200350 
COLEMAN L. DIAMOND ‘ el 
~1730 "2% Street, N, We = 
Trustces Washington, D. é. 2 20036 ~ APR 16 1910 


SACKSON, GRAY & LASKEY 


App. 63 


PROCEEDINGS 


DR. ROBERT I.SARDACHER 
took the stand, and being duly sworn, was examined and testified 
ae ines: i 
DIRECT EXAMINATION ce | 


FRIEDLANDER: 
Would you state your full name, Dr. Sarbacher? 


Robert I. Sarbacher. | 
* * * 
Q Well now, what was your field of occupation or - 
field you engaged in in 1965, the beginning of the year? 


A. Scientific research and development. 


* * & 


Q- ~ Did there come a time when you met a Mr. Brine, 


| Ber-i-n-e, and a Mr. Ryan? 


A. a , Yes. 

-And a man named Gilliland, is it? 
| 
| 


Q 
A oo“ <¥es. 
Q 


And as a ‘result of what they said to you and 
pwhat you were told, did you enter into an agreement on the 26th 


+ of January, 1965 -=—I show you'’’a photocopy or it voy 
; nie ene Bs 
(Plaintiff's Exhibit One marked 
ana admitted.in evidence.) 


* £ & 
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(Plaintiff's Exhibit Two marked and 
admitted in evidence.) 


* * * 
MR. FRIEDLANDER: Thank you. May we offer this as 
No. Three? 
MR. LASKEY: No objections. . 
“THE COURT: Admitted, 
(Plaintiff's Exhibit Three marked 
' and admitted in evidence.) 


BY MR. FRIEDLANDER: 


Q Doctor, can you briefly tell us the circumstances 


surround the execution hy you on January 26, of the promissory 
note, I'll hand you a photocopy of Plaintifé's Exhibit One -- 
of Two (handing Witness photocopy) ? 

MR. LASKEY: We wish to make our objection of Record on 
the basis that any deficiency in the execution of the note is 
not available in the nand against the claim of one claiming ao 


the shoes of a holder in due course, 


* ¢ & 
> BY MR. FRIEDLANDER: 


‘Q Do‘ you understand,: you remember? . How did it 


come about that you signed that. note that bears your signature? 


A Yes. Well, I signed this note with the assurance 
‘of the Thrift Credit Corporation people that they would be sure 


-that there was no loss to me as a result of my. signing it. 


: | 
App. 65 


Q Now what was the reason? Why did they want it? 


12°A Well, it appears that they wanted to get these 
| 
\do it, they 


wanted to obtain people that would be acceptable to the 


® “ n i 
Commissioner of Insurance. 


THE COURT: What was the whole purpose, I mean, you were 
ee ex 


this thing for some reason and you all were trying to do 


something? Why were you in it and what were you trying to do? 


woo. ‘WITNESS: I was told that if I would put up the ten 


thousand dollars, it would be returned to me within ninety Gays 
= : ; P bes satan 
ané in addition, I would obtain a continuing interest in the 


insurance companies; that Mr. Ryan, who was buying, had all of 


5 

his property tied up in a divorce settlement and it would be 

t ; = ; 

’ yeleased within that ninety days at which time'-the money would 


be returned and a.continuing interest would result:in my favor. 


THE COURT: Well, you were going to put up ten thousand 
| 


dollars and what ‘interest were you going to get? 
| 
WITNESS: Well, the interest was not specifically 


spelticd out, but he indicated. that. I would get as much as a 
| 
third of his interest. He explained that he would lose the 


deal otherwise and therefore he was willing to make this 


sacrifice for the use of the money, . 


BY MR, PRIEDLANDER?, 


=| 

| 

se 
| 


Q ™ Mow how many other people were in the deal? 


App. 66 
A . Well, there were a.whole lot of others that were’ 
involved. 
You didn't know exactly all the people in it? 
No. 
Did you know what insurance companies there were? , 
“No, I did not, sire iS 
Q | Did you know where they were located? 
XS Well, I knew that they oe in Texas, or at 
deast that was the impression they gave. 
THE COURT: Didn't you have a lawyer? 
WITNESS: Yes, sir. Well, Mr. .ah .>.:, I forget his 
name at the moment, but he's a very prominent attorney in 
St. Louis, was_representing Ryan and he said he would look 


after my interest. 
j rd * * * 


Q Did there come a time when as a result of - 


inactivity on the part of Ryan, that is, financially, and the 


others, that you were faced with a problem and discussed it: =» 


with Mr. Hamby: 


“A = Yes. 


OG _ How did you happen to execute a mortgage, you _ 
had already given the note in January? 


AS Well, Mr. Kaufman of the banking house said,;. 


- zs ¢ * 


BEST COPY AVAILABLE 
. from the eriginal bound volume 
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AR * ... . said that if I did this, it would make 
it easier for him to get someone to replace sen, but in any _ 
got that he would protect me and see that T lost nothing by... 
‘Boing this. 
Q So you executed the mortgage: 


A so Se Yes, Sitie 
« * * 


» MR. LASKEY : Before we get into it with Mr. Hamby, may 


I be SOE EEC RSE 5 I have a running objection ze the hearsay 


Se to the attempt to alter a written instrument by 


parol evidence, the understanding being that this, evidence is 


coming in for the assistance of the Court in getting the 


Background of this lawsuit, ... 
* * * : 


; . | 
MR. LASKEY: .°. . and I don't want to keep popping up 


A interrupt the Witness on these bases. ‘May , be understood 


| 
\ 
to have that running objection on that type of testimony? 


THE COURT: Well, Itm not quite clear in’ my mind ‘what 


Mg. Friedlander is getting ‘ready to” oie: EEE ES your: objection 


is germane to what he's going to offer, then we" 11 consider it 


made. 


BY MR. FRIEDLANDERs. 


Q: ‘Now, did there come a time when you talked to 
a Mr. Hamby? 


ae 
s 


LN) NGS ate 
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And where did you meet’ him? 


At his oftice, 


Q And where at? 
A 


At the ~~ I think it would be the building -= at 
the Industries Building, 
Q I mean what City? 


A In Dallas, 
* * * : 
Q -And at that time what was the purpose of your 
meeting? Did you understand why you were meeting him? 
A Yes, he had had some of his people investiaating 
the possibility of his taking over the’ insurance companies. 
Q  “And_youtre now talking about the same companies 
"tha you had been interested in in the. New York deal? 
A That's right. 
Sep 


(Plaintiff's Exhibit Four marked and - 
admitted in evidence.) . 


BY MR. FRIEDLANDERs: 
Now looking at that contract (handing Witness 
Exhibit Four), do you recall who prepared it? 
A (Examining Plaintiff's Exhibit Four) Yes, it 
was prepared by Mrs Hamby. 
Q Now what did you have with you to indicate what 
interest you had, if any, in these penance COBPARTeSs 


A Nothing, his people had that material; they had 


. previously gotten all the data on ‘the companies. 


’ 
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Q Did you sign some papers that day besides this 


" contract? | 


Not to my knowledge; I think this is the only 


Well now after you signed the contract, what 


it ence in relation to the option in the contract?” _ 
A az aan 
A - Weli, ne said that he would exercise the option 


| 
just as soon as he could make the agreement with the Thrift 
| 


Credit people and get the approval of the hold¢ér of the mortgage. 
\ 
\ 


9 ‘And did there come a time when he a@visea you 


that he had done this: 


| 
| 
A Yes. | 


Q Ane did he at that time tell you whether or not 
. | : 


he was exercising any option? 


Serekhe 7:\a Ne told me that he was exercising the option.. 

“9 " Now did you ever have a meeting with Mr. Hamby 

aga Mr, Kaufman of the Thrift Company? 
A Yes. 


* * * 


xe) Now who was C. A. Hamby? > 


A He was president of Hamby Industries and the 


boss of the company. _ 
~- on * * * } 
_Q. Now did there come a_time.at_the meeting with . 


Mr. Kaufman, Hamby, _Hamby.'s..brother..and .yourself where anything 
; a ae i 


was said about the collateral, the note? 
ae | 


4h s yes. ~ 
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Q Tell the Court, tell the Court what Heepenece 
ga. Mr. Kaufman specifically said that he would not 
sell the companies to Hamby except under the condition that my 
property would be returneu 
8) And when. he said you property, was he referring. J? 
_A My collateral that I had put up with|the Thrift j 
Credit Corporation. 
OY And in the presence of Mr.-Kaufman,and yourself, 
and Hamby's, brother, what did C. A. Hamby say to you, or to 


Kaufman in relation to that? 
A He said that he intended to and would return my 
property. 


‘Q Now did there come a time when you learned from 


" Hamby that he had obtained the collateral note from Tarift? 


A Yes, sir.. 
* * * : 
“A ©" Well, Paul Hamby..took-me-to-the-Texas Bank ino” 
downtown Dallas where _he picked-up certain funds, time deposits 
that were neld there, in the amount of approximately six hundred 
thousand dollars. 
Q-4 += Now wnose funds were these? 
8K | These belonged to the insurance companies and 
he took them to tne irving v'rust Company, 1n‘irving, Texas, 
with me and he opened an account there, and .they issued him a 
‘ | check for two hundred and ninety-five thousand dollars to pay 


| : 
ithe Hamby's. He. showed me the check. 


*- * * 
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;Qu ths Do you know of your own knowledge that this 


fund was the one used to pay Kaufman? 


: Sa 
A _ Yes, that's what he said. Paul Hamby sala, 


"Well, this closes the deal; this is the Kaufman money.” 


' Q - Now did you attempt to get back your note, your 
“gollateral from Ramby after this? 
ae i 
nes US I did, indeed.) . 2): 
* * * 


= | 
MR. FRIEDLANDER: ..I have in my hand, I will offer it; 


it was marked at pretrial. It's the unsigned affidavit of 
Hiamby quoting what Hamby had said. We.don't know where.the  .; 


vigDevs "on : 
original as at-all.;-sjtrctsr to teecs =: 


rs or a 


MR. LASKEY: I object. 


| 

F ? . i P 

THE. COURT: Under what principle would such a thing be 
: : | a 


admissible, I'd be interested to hear? ies ~ 


b] . Dy: : ree 
MR. FRIEDLANDER: I'm afraid it wouldn't be, unless 


Counsel is willing to Pechittines & -yee 


~,:THE COURT: Well,.I must then sustain the objection. 
* * * | ; 


CROSS EXAMINATION 


BY. MR. LASKEY: 
Q During the course of your adult ance you've 


had occasion to deal with property, have you not? 
- " - “ | . 
A Yes. Soe : 


Q. And you've had business properties; réSidence pro~- 


. | 
perties,, and investment properties, isn*t that correct? 


A Yes e 
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o And you have in the course of that signed 
promissory notes and negotiable instruments? 

A Yes. 

oo. Mortgages and deeds of trust? 


A Sse Yes. Eee 


* * £ } 


-» g° “""ghowing you Plaintiff's Byhibit No. co, I*i1 
ask you if that is “your auenneares 
A (Examining Exhibit Two) Yes, it ise 
VQ SSF ang you were fully aware ,and oriented,and con- 


scious at the time you signed it? 


Fx yes. s 


* ¢ * 
“Qo -""-You knew it was a promissory note in the amount 


~of four hundred and fifty thousand dollars, isn't that correct?” 


+ 


‘A’ ~*" mhat's correct. 


-Q"" = ‘gna ‘your inducement for signing it was in order 


to get an interest ina ‘certain speculative venture, was it POSE 
* * * 
sArri: we Yes, but it was Ge -— "my inducement. was also_ 


4 
RC 
4 
g 
% 
; 
Fy 
4 
4 
& 
5 


the Kaufman statement that I would lose nothing’ by signing it; 
> s * & 
wanQ.5 nuThey needed: your assistance in getting the, 


Bove te 


. . insurance companies qualified by the . Insurance Company Commis- ~ 
sioner, is that. correct?- 
A That is correct.-: 


‘Qs: +2sAnd they couldn't ao it.through Ryan because 


os © Hie & tek le 


they knew Ryan had been convicted through a tax fraud, as_you:- 


also knew, isn't that correct? 


aw ae Be 
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No,, that didn‘*t come ovt until some time later... 
* * * ! 


Q'* * And then following that, after you knew that 


Mr. Ryan was not acceptable and had been involvea in a tax 
| 


fraud, following that, you then executed the mortgage further 


securing this note; is that correct? 


“A to isyes, the Kaufman's asked me if I would do that; 


it would be easier for them to find a replacement for Ryan. 
® 


| 
Q'- *“~You'were oriented and in possession of your fuli 


faculties at the time? 
A “yes, I was, but every instrument I've ever signed 
for any banker in connection with any property transactions 

3 | 


was never a problem; it was exactly what they*said. Bankers, 


_.to me, are the law as far as money is concerned,: 


~ 


“ele oT 97" Showing you Plaintiff's Exhibit No.?Three which 
‘is dated the 13th day of March, 19 hundred and 65, you executed 


this document before a notary Public, isn't that correct? 

a That's correct. : 
- ‘Qi, 39 And then you acknowledged it_ to be your act 
ahd deed, isn't that correct? ” i Se | 

; 4 

A That's correct. ; | 
, =a " 2 * ® | 
ae 2 . Now you have testified, I believe, Mr. Sarbacher, 
le you were not.in the financial position to enter into the 
type of agreement.you did as of January 26, 1965, is that cor:- 
Yect? . - | 


A... ., That is correct. 
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Q * Did your ‘condition sees in any Way) Dperween -- 
24 from January 19 hundred and 65 to: “April 19° hundred and 65? 
AU No, sir. 
‘Q-?. Did you as of April 19>hundred and 65 prepare 
a financial statement? 
x No. 
* *£ * : 
Q I show you what’ has’ been marked as Defendant's 
Exhibit One, headed, "Financial Statement, Dr. Robert I, 
Sarbacher", and ask you if you recognize that document? 
x (Examining Defendant's Exhibit ‘One) Yes, sir, I 
* *£ £ . 
Q.° im. S.. . Showing a net worth of one million, eight 
-thousand dollars, is that correct? .. .:-?. 
; Siler ios Umh,. umh. 
° zs * * 
‘Qrs,-2 Included in this Defendant's Exhibit S25 for 
identification what is the ---I‘'1ll: stand over here and let: “you 
vlook at this -- property which we have referred| to as the Tracy 


Place property in Northwest Washington, is that correct? 


"Yes, 


- And that's the property here involved, is it: not? 


Yes, : 


. 


And the title of that proper ris ‘in. your name? 
* es & 
Yes, I think so, yes. 
‘ s = © 


And the value a hundred and. fifty thousand dollars?“ 


Right? 


| 
| 
App. 75 - | 
| 
: 


A ‘Umh, umah ». A ° = 
zs * * \ 


Md Q° Bnd the annual rental received from the Sone 
ig listed at twelve thousand dollars, is that correct? 
oo 


A Well, that was the amount that they said that 
the rent was. 
; Q "Now referring to Plaintiff's Exhibit Four, is the 


agreement of August 14, this was an agreement between you and 
¢ 


Mr, Hamby, is that correct? 
| 


Q And at that time; you did have an equity position 
in the insurance companies, is that correct? | i 


Bw Yes. aes 


Q. -And you considered your equity position to be Dee 


it jeopardy? 
: “3° 0mh f° umh’, 


2 


3 "And you wanted Mr. ESE s help in securing your 


equity position, is that right? : 


A —s«X wanted to divest myself of Sy WEESESCS in 
this thing. - The Hamby people said that if it were drawn \ up 


cuts way, it-would be better for chen to hegstiate with the 


Kaufman's, So.they drew it up this’ eens y ng Plaintiff's 
~ = | 


’ 
i 


Exhibit Four). 


Q _ Row you did by this agreement give, C. A. Hamby, 


individually, the sole authority to the management of your 


equity position, is that correct? . 


‘ 


A Umh, umh.. 


Q°:°* “And you dia agree to obtain releases from Soe 


208 your conpteecesie designated in the contract of January eS iea 


1965, is that’ correct? 


A Yes, that's what he said, that . .7% 

Qo | “Well, that's what ‘the agreencnt said? 

A T told him that I -- he couldn't ” -- I @idntt = “ic 
nee know how he, could pee enon mat annns 7 he said, "that doesn't 


30 Peeters just sign it." 


. You _not only signed it, you swore to it, didn't 


A Umh, umh. = 
: * * * H 
Did. you ever obtain a release? 


. 


No, he obtained “them. 


Because he told me so. 


Q 
A 
-Q::: .How do you know? 
A 
Q 


on ,rDid you ever eens 
A a¢eecAmd I talked to some. of them later and- they 
-said they had given him releases. 
Q- ..,, Now it's also provided in subparagraph, Arabic 
four: “Dr. Robert I. Sarbacher does hereby grant and assign. . . 
excuse me, was reading from the. wrong place, ptrike! that, 
please, and I'll start over again, reading subparagraph, Arabic 


four: "Dr. Robert I, Sarbacher agrees to secure the resignation 


of all board members and officers of each of the four insurance 
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i 
cy 


companies and to rep place them with Soest oe of C. A. Hamby." 


Did you ever do that? 


A“. I.*.Yes;, that was done. 
Q * By you? 
A Well, the releases were-=-- the resignations were 


already in Mr, Clinton's hands in Chicago and Hamby picked then 
ude * * * : 

Q You mean, it’ had already been done before the 
execution of this. agreement? 


: A Well,:it was done when the people took their 


positions in the company; they signed resignations. This, I 
was told, was the policy and that they would use “them when they 


_ needed them, 


Q But inspite of that, you°permitted this formal 
agreement on your part to be included in this document we tve 
“ eee : 


just been discussing, Plaintiffs no. Four? 


; A: Well, "it was ~~ he was’ in Chicago - 

picked them up, if you chose, for Me. 
Q*: ~*" Going back to Defendant's Exhibit! No. One for -: 

identification, I direct your attention to page ‘three of that 


document which is*in all, three: pages with two -- i xce schedules, 


prone scheaatess A through I, referring to various parts of 
| 


"the three-page financial statement of-Dr.. Robert I,.Sarbacher- 


as of April 1; See on page three, is a your Eeonatares 
* * & Rane 
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"Well, is’it,-or isn't it? 


“It looks like it. 


Q 
A 
2G: Do you admit it? 
A 


‘X don't remember signing it, but I remember - 


seeing it. : 

: nes : * * ‘® i 
Q ‘There is one there, is there not?’ 

A- Yes, there is one there. 

* * * 

"Q State your name?" "A John Mark [spelling it]." © "Q:GAnd...: 
Mr. Mark, where do you reside?" "A 999 - Eighth Street,.’..< 
Boulder, Colorado.” "Q And what is your occupation, sir?" 


"A:T am. president of Business irasearen Company , Incorporated." 
* * * 


“MR. FRIEDLANDER: . Line 16 of page 22::°."Q Did Mr. Hamby ; 
_when he was. talking about his_ownership of these-companies, did 
“he tell you ‘that, did he make any mention. of any ownership of 
Dr. Sarbacher in these companies?" "A Oh, no. "9 Did he 
ever mention Dr. Sarbacher?" "A As I recall, I asked how 
Bobby was,when we went for breakfast and MY Hamby said, tHe! s 
* gine; he's getting all straightened out; he's .going to get his 
property back, and we're going to have these companies on a , good 
‘golia business foundation," .or words to‘this effect. This is 
ee verbatim; this is Sepa itery what was said." 
“MR; LASKEY: I would object on the ground of hearsay; it's 
not competent nor relevant. es 2 
| * ¢ € { 
“MR. FRIEDLANDER: And page 55,"on the Redirect Examina- 


tion: "Q I've just got one or-two more questions. Mr. Mark, did 
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My. C. A. Hamby ever have conversation with you at any time, 
after you first met him, wherein he indicated to you that he 


intended to return the certain collateral to ur. Robert. Stn 


Sarbacher?” .-"A’ Oh yes." | 
| 


MR. LASKEY: Same objection. [ | 
i * * £ i 


! 
MR. FPRIEDLANDER: And then on page 56, at ‘the top of 


the page: "Q Could you relate to me,to your best memory ,that 


conversation, what he said to you?" "A ‘The first time, I think 
| > 
I kiddingly said to him there had been some conversation about 


this. I said, "How soon are you going to give Bobby back his 


property?' -He said, "We've been so busy- that we haven't gotten 


up to it, but any time he comes over to the office, we'll see 
a A 
_that he gets it back." Then there was some little time elapsed 


“ Pe, ee ad -- z | 
that we had a telephone conversation from Boulder to Dallas and 


es 


I mentioned this again. ‘He SES ‘Well, why don't you just. 


tell Bobby to come on over here and we'll get it straightened 


out." And this was either ~- I want to be specific -- this was 


iC. Awts brother." "Q Pawal Hamby?" A Paul Hamby, because 


jwe had several conversations on the phone." 


t : sz * *& 


_‘2HE COURT: You object, Mr. Laskey? 


MR, LASKEY: Yes, your Honor, I do. 


| 
| 
i 
a | 


MR. FRIEDLANDER: ‘That's the Plaintiff's case, if the 


‘ Court please. 
“MR. LASKBY: If: the Court please, in the interest of 
time and on the basis of the Record, I ask at this time for a 


trial finding against the Plaintiff's complaint and in favor 
of the Defendant on its counterclain. 


THE COURT: . Well, of course, we have nolevidence at all 
on the counterclaim, Mr. Laskey. 


MR. | LASKEY: . Very well. Again, in the interest of time, 


Reeve I think it would save considerable time if we were 
not compelled to offer evidence on the Plaintiff's case which | 
he has not made out, 


(Both Consett Mr. Laskey and Mr. Friedlander argued 


to the Court.) 
the 


THE COURT: I'll deny the motion SEY OSS e-being and 
see what we get from the other side. 
MR. LASKEY: Well, I'll offer in evidence what has 


" been marked for identification as Defendant's Exhibit No. One. 
*« * *€ 
(Defendant's Exhibit No. One admittea in 
evidence.) 
z= * *& 
'. (Whereupon, “Drv. Sarbacher ‘fesumes witness stand.) 


S DIRECT EXAMINATION - 
BY MR. LASKEY: 
Q: 2.Mr. Sarbacher, are you at this time connected 
with General Scientific Laboratories, Inc? | 
eAssccn:No, sir. 


Q You were at one time were at one time, were 


¢ 
v 
4 
. 
b 
* 
. 


he not? - 
A “Yes, I was. 


Q-sic-And as a matter of fact;:during September 16, 
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19 hundred and '67, you were president, treasurer, and director 
of that corporation, were you nct? 


-A>~ That is correct. 


Q And the holder of 973,500 shares of its stock? 


A That's correct. 


Q-. . And you held that office at a time when 
. 
General Scientific Laboratories, Inc.,; put out a prospectus 
q | 
for the public offering of 500 shares of the Common stock of” 


39 


that company at the offering price of two HOLLIES ee share, 


were you not? 


A” *"@hat's correct. 


Q "With a total off ering price Se public for 


“the State of Nevada in the amount of sh million dollars?” 


“A >: Yes, sir. 


~ 


mast have Meant 


THE COURT: You said 500 shares, Son 
five hundred thousand. 


MR. LASKEY: Five hundred thousand, yes; sir. 
: * * *€ a 
’ Q*- *"Showing you what's: ‘been marked for identifica-:? 


tion as Defendant's Exhibit Two, you are familiar with that 


«prospectus? 


A (Examining Exhibit Two) “Yes; sir. 
| 


Q ‘And you are the Dr. Sarbacher referred to in 
there as president, reece Ane director? 


| 

A LMthat!s correct. , 

ek * : i 
| 
| 
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(Defendant! s Exhibit Two admitted 
in REERSE C h. 
* te 
Q Reading from page five,: "Dr. Robert I. Sarbacher" 
ae Sarbacher held his first: important 
osition as assistant to the renowned 
= Chaffee, head of Harvard Engineering 
and Applied Fhysics Department. 
“Prior to his academic work at Harvard, 
Dr. Sarbacher's educational training was 
secured at Princeton where he studies 
under Dr. Einstein and in other univer- 

:. Sities in the East. He taught at Harvard, 
the Illinois Institute of Technology, and 
‘Radcliffe and became’ dean ‘of the Graduate 
School of the Georgia Institute of Tech- 
nology, where he also served as chairman 
of the Graduate Council, , 

"In the industrial world, Dr. Sarbacher has 
“served as president and director of Research 
and National Scientif Laboratories, Washing- 

“ton, D. C.; Prosperity Companies, Inc., 
Syracuse, New York; Allicd Products Corpora- 
tion, Miami, Florida; Valder, Inc., Chicago; 
Gudeman Company, Chicago; Joseph Weidenhoff, 

7 Inc., Algona, Iowa; Electrofile Corporation, 
New York; Briggs Filtration Company, Washing- 
ton, D. C; and is vice president of 
Maguire Industries, Inc., New York. He was 

<Tinstitutional representative at the Oakridge 
Institute for Nuclear Studies and a member ~ 
of the Advisory Council, War Assets Admin- 

. istration. Dr. Sarbacher also served as a 

’ professional lecturer, George Washington 
University, Washington, D. C., and.is a 
member of the Nuclear Energy Committee of 
:'the National Manufacturers Association. He 
SS written many books and CERES articles. 
“pr. Sarbacher' s eEncyclopedic Dictionary of 
‘Electronics and Nuclear Engineering’,into 
which he has invested more than $90,000 of 
this own funds for research and manuscript 

; preparation, constitutes a crowning achieve- 
“ment: and a fundamental contribution to the <>. 
scientific world. 
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“His consulting firm, Robert I. Sarbacher and 
Associates was located in Washington, D. Cc. 
He will be assisted by a staff of qualified 
engineers, draftmen and technicians, and | 
will have available for consultation a 
“leading scientist in the United States. 


"py, Sarbacher's residence address is | 
3817 Central Park Drive, Las Vegas, Nevada." 
Now, were those statements true, Dr. Sarbacher? 
A Yes. 
< m * * * 


CROSS EXAMINATION 


* * * } 


MR, FRIEDLANDER: We'd like to offer this in evidence. 


|The sole purpose “is to show that on the 23rd of August, Hamby 
‘Industries claimed a hundred percent of/stock ownership of 
these corporations -- insurance companies. | 

= | 
r “.* MR, LASKEY: Well, I think this_is a Little out-of 


order at this time. . r'a like to reserve an opportunity to 


es sa pe ee pier ee NE case. 


z= * | en 
e Q Doctor, do you now recall since lunchtime 


whether there was any written memorandum made by Hamby to you 


in reference to the fact that he had elected o.exercise the 


>ption? _ FR ENLUDOV 


MR, LASKEY: I object to. the: Court, this is not the 


‘cross-examination; I @aidn't go into this matter at all. 


coil .c one COURT: What are you trying to a0, reopen Ou 


wt ORNS Sacco sg ILL eS 


MR. FRIEDLANDER: ‘The nature of that, yes, sir. We 


have discovered during the noon recess, I _ though we'd be 


43. 


+ 


2 


| 
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interested in finding out what the facts were, 


THE COURT: You mean after five years, you discover 


in the noon recess that you have a writing that exercises the 


option? 


: i 
- MR. FRIEDLANDER: Wo, we have a memorandum; I wanted 


the Noctor to describe it because I've never seen it. “ 
=..°. HE COURT: ~ -.What? 5% 
_ MR. FRIEDLANDER: I've never seen it; I want him to 
describe it. He says he knows where it is. ~ 
: * * «# 3 : : 
THE COURT: Well, I'll-rule on it when you get it 
and we seat 


MR..FRIEDLANDER: All right, sit. I have no other 
“questions. ee 
PHILIP I. PALMER, JR. 
took the stand, and being duly sworn,was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. LASKEY: 
Will you give us your full name, please? 
Philip I. Palmer, Jr. 
And you aré an attorney at law? 


- Yes. sir. 


| 
~. App. 85 | 
z ; : 
Q You are the Trustee in Bankruptey. for what 
| 


organization? 
& 


A I am the Trustee in Bankruptcy flor Hamby Indus- 
tyies, Incorperated, in a series of other alter ego concerns 
that were related. 

* * * | 


, 4 
: Sy 


Q Showing you what has been marked for identifi- 


cation as Three, Four, and Five, I ask you-to tell the Court 
what these constitute in connection with your official 


capacity? 


A (Examining Exhibits) Defendant's Exhibit Three 


> as 
is the order appointing me as Trustee; Defendant's Exhibit 


Four is the order APPLOVENS my bond as mrustee; Defendant's 


Five is the order declaring Universal Credit carés, “Incorporated 
Snak-Bar, Incorporated; Western Star Distributing, Incorporat 


Star Warehousing, Incorporated; Foodco Finance and Lease, Incor- 
porated; Concentrated Food Corporations; nechomatic Industries, 
Incorporated; Kuppamatic pistributing Company , Incorporated; 


World Wide. } Manufacturing Corporation, and Hamby Industries, 


Incorporated, each to be alter ego with one or the other. 
oat . = 
(Defendant's Exhibits Three, Four, and 
Five remarked to read 3A, 3B, and 3C. 
and admitted in evidence.) 
es * * 


Q Handing you Plaintiff's Exhibit No. Two ir 
evidence, I will ask you if you as Trustee came into possession 


af that document? : : 


A (Examining Plaintiff's Exhibit ‘qwo) Yes, six, 


e 
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Q And in what manner? 

. [ee 

WITNESS: This was in the hands of a Washington lawyer 

to use in this lawsuit as the attorney for Hamby Industries. 
retaining 

He was asserting an unpaié@ attorney' s/lien; as Trus stee of this 


estate, I paid him his fee and when I did so, he released this 


note to me and I, in turn, delivered it to Mr. Laskey. 


ilese Ame 


‘TRE COURT: Whom did he represent? 


‘WITNESS: He was the attorney for Hamby Industr es 


e. Nee e 


- before the bankruptcy proceeding began. 
s * * 


THE COURT: All right. Well, this suit, I take it, 


are 


was filed before the bankruptcy, wasn't it? 
‘WITNESS: Yes, sir, I inherited this litigation as 


Trustee in Bankruptcy. 
s * * “ ; : 

“Q Showing you what's been marked as Defendant's 
Exhibit Four for identification, I will ask you if you recog- 
nize that instrument? ; 

A (Examining Defendant's Exhibit Four) Yes, sir, 

(Q |. What is it? eee 

ian This is an assignnent to A oe Trustee in 
ee CY of Hamby. Industries of any claim oF C. A. Hamby in’ 
various teen agreements, promissory notes, @eeds of eee which _ 


. 


were being taken into consideration. 
” ‘ ¢*¢ & * 


:Q Showing you Defendant's Exhibit Five for 


identification, I will ask you to explain to the Court what 
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Defendant"™s Exhibits Four and Five are? 


A These assignments and quit clains were executed 
| - 
by C. A, Hamby at my request. ; 
see Tore ae i 
_(Defendant's Exhibits|Four and Five 
admitted in evidence.) 


“ { 
. | 
BY MR. LASKEY: ayrs ite | 
Q Row after you assumed your duties as, Trustee 
| 
of these various companies,and had qualified, and given your 
. 


bond, did» you investigate the affairs an@ assets of these 


corporations? 


| 
i | 
A Yes, sir, I did. 


i . 
Q Did you find out the individuals and persons 
| 
who had been actively participating in their affairs prior to 
ee | 
your appointment? 


= IN Yes, sir. 
' %s 
| \ 


Q. And did you come into possession of their 
: | 
bdoks, records, and documents?. 


A Yes, sir, 


| 
Q Now based on that experience, would you give 


the Court the benefit of what the business operation was and 
t . 7 


hew it was tied together ? 
‘ E 3 | 

t 5 MR. FRIEDLANDER: We're going to object to this, if 
your Honor please, I Gon't think. the Witness can give a summary 


of books and records and documents. 


| THE COURT: Overruled, 
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WITNESS: At the principal place ofbasiness of thé 
Bankrupt in Dallas County, they had two locations, one osaeeon, 
of course, was the office ana the second location was the 


warehouse; the warchouse was a room as large as the Courtroom 


we're now in and filled, 


LK: * * * 


A There were there machines which hela and heated 
and then distributed hot water, table model in size, and one 
of the business SROs ees place engee machines in offices, 
places of business, and through hot water, simply the hot 
water, to sell at the same time powdered: foods, soups, iniake, 
beverages, coffee, so you could have a wide variety of limited 
food. This was Snak-Bar, one of the alter ego corporations; 
_Snek~-Bar sold and serviced the powdered food products. ‘The 
mentee Star Warchousing concern did. the spechgunine of the 
food. Techomatic and Kuppamatic, which were two more of the: 
corporations, built the machines. Those omcanios were Georgia 
companies which had been in existence for a number of years and 
had been purchased by Hamby and moved to Dallas. World Wide 


Manufacturing went to Santa Ana, California; it had a factory 


— 


aut there where it produced food-packaging machinery. Universal 
Credit Cards had an entirely different function-and.most of 
the office facilities were taken up with its function. It 


in essence factored retail merchant accounts receivable. It 


would sell a merchant a membership in its organization and for 


a flat fee, it would permit a merchant to make a charge to 
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any person who had one of a wide number of credit cards, gasoline 


exedit cards, and so forth, and then they would purchase those 


| 
! 
accounts, ninety cents on 2a dollar. - | 


Q Did you ascertain whether these companies, or 
| 


any of them, had been aeineisy engaged in a Sere capacity 


fo i 


in the or@inary business world? 
\ 


A Well, they -- most of, them were: they were 
| 

| 

| 


Q Viere hey, operating at the time of bankruptcy? _ 


legitimate business concerns. 


creditors requested in the order appointing me, in fact, 1 


oe 
A Yes, sir, they were ail operating and tne 
| 


= : : : | . 
Was an operating trustee to preserve this going concern's 
| 


= “ . - a 
value and we did sell it as a going concern to/an electronics 


i 
corporation in Pennsylvania, which, sofar as I know, operates 
| 
\ 
ie 


it to this day. 


Q Now there have been certain insurance companies 
referred to in the evidence, are you familiar with them? 
A Yes, sir. 


| 
| 
1 
eal 
Q Did you acquire any information in connection 


with those companies and their operations? 


mA : Yes. - 


{ 
a= 
Q Did you acquire any information with respect 


to Dr. Sarbacher's activities in SEES SSE with those companies? 


A Yes. 


i 
What was that? | 
| 
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A I checked with the Texas Insurance Commissioner; ~ 
he had three of the companies, the other company was a 
Missouri company and I don't have any knowledge on that one. 
He had in his possession copies of minutes, copies of the 


examination report, and in reading these minutes and the 


examination report, Sarbacher Gid operate. .. 


MR. FRIEDLANDRR: Your Honor, we are Hate to object 
to this, having a witness testify -- adverse witness testify 
to conclusions from documents when I've requested them to let 
me have those meee at‘ pretrial and they've never delivered 
except two minutes which don't show it. I think it's moe 
proper for; them to try to characterize somehody's conduct. 

} THF COURT: Well, co we have the records, or copies! 
: of them? 

MR. FRIEDLANDER: Do you have the minutes that he's 
suppose to have looked at, Counsel? 

WITNESS: These minutes that I looked at were in 
the office of the Insurance Commissioner in the State of 


Texas; these companies were in receivership. I don't have the 


< 


copies. 
MR. LASKEY: _ If the Court please, I'm following the 
” examples oh Mr, Friedlander which Soar Honor permitted in 
developing the background in the case in the view of the 
apparent defense, that this Plaintiff and Defendant on the 


counterclaim was not an active part of these operations; that 
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-he entered inte them only in the sense that he) wae going to 


get right out. To the extent the Plaintife has offered such 
* 


background information, I think I am well within the rights 
of the Defense _at this point in like evidence to contradict 
that. “ | 
THE COURT: All right, you may. 
MR. LASKEY: (‘fo Witness) You may proceed. 


MR. FRIEDLANDER: May it be subject to my objection? 


THE COURT: Yes, it may. 


BY MR. LASKEY:Q What was. the activity of Dr. Sarbacher? 
; 


A He served as president of the companies. 
Q Could you ascertain whether this vas nominal or 
“active? pe | 
| . 
A. He participat ed .in the. beard. minutes or the boara 


meetings that I saw; he signed cormitment letters, or whatever 
\ 
_you call them, where the insurance company agreed to make 
t 
loans under certain conditions. . I. would think this is some- 
= : | 
thing more than nemindl. |. sean | : 
*s * *€ ‘ 


-. CROSS EXAMINATION 


. 


| 
BY MR. FRIEDLANDER: tats | 

zs * | 
Q ° How much. aia you Jook at in the record and what 


period of time? 
A I looxed through the copies of the minutes that 


ey had for about the year preceding the receivership. 


Q when was the receivership? 
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Le | The soreat costs its was about thirty days after 

Mr. Hamby acquired the companies. 
ee ee J 

Q When @id@ you look at these records?. 

A That's been over a year ago. 

Q | Now when you looked over the records when you 
first became the Trustee, you first sought to find’ out what 
assets Hamby Industries.had, did you not? 

z * * * 

A Yes, that's correct. 


Q - . And you found that it had certain cash in banks, 


did you not? 
A No, I don't rely on the. Bankrupt's records for 
that; I write the Banke direct. 
| Q .. Well, aia you ascertain there was cash in the 
bank? 
A I don't believe there was any cash in the bank. 
BOs Did you ascexytain whether or not there were any 


corporate securities owned by Hamby Industries? 


A . Yes. 


Q Now would you tell us what they were? 
A 


| It owned stock in Viclad Industries, TCorporatoar 
“and that's Voi-o-loa-d; and in-most of these other. bankrupt 
eee it owned some of the stock. 
“Q ° Well now Hamby Industries had, would you say 
“fom looking at the records in August of 1965, a hundred shares 


representing a hundred percent ownership of Universal Credit 


Cards? . 
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s, I believe thae's right. 


Q And didn't it also have a hundred) percent owner~ 
ship of United Life Insurance Company consis 
= 2 


five hundred shares? 
BS v No, six, it didn't. 
‘ * * & 
} 


| . 
Q Right here in the Courtrocm. Don't you have 


the records available “as to what stock you took over as part’ 


of the assets of Hamby Industries, particularly the four 
| : 
| 


“ainsurance comrenies? 


A I aidn't take over any stock in the four insurance 


companics,. 


Q Didn't Hamby Industries own at the time you 
“took over? — . 


A No, six. 


Q Do you know what had happened to that property? 


A Certainly, I investigated that. 

Q Well now, I show you a paper marked Plaintiff's 
Exhibit Five, financial position of Hamby Industries of the 
23rd of August 1965 and ask you sf that doesn't represent from 
, your examination of the records che Hamby Industries" situation 
~ that’ date? | 

A (Examining Exhibit Five) ce sir, 


- ‘ 2 @ et | 
Q _ Didn’t you ascertain that on the 23rd Of August 


” ! 
1965, the Hamby Industries were the owners of a hundred. percent 


of the stock of three insurance companies? 


i 
{ 
i 
i 
i 
i 
i 
| 
> i 
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No, sir, I ecer that they were not? 
On the 23rd of August 1965? 
Or ever. 
Q Now I'm talking about the 23rd of August. 


THE COURT: Well if it didntt ever, it Gidn't on that 


BY MR, PRIEDLANDER: 

Q Well now, are you saying to the Come your 
investigation Gisclosed that Hamby Industries never owned a 
hunéred percent of the stock? 

A Yes, sir, that's what I'm aoafaee 

Q All right now, tell me what did you look at? 
“ A “ The stock was issued in the name of Floyd Shelman 

and Byron Prugh. AS nearly as I can ascertain, it was never 
transferred out of those names; it remained in those names 
- forever, It was... 


' (& * ® 
A May I finish? It was pledged to the Teansters 


Pund in Chicago and never left the physical possession of - 


j that Teamsters Union and asfar as I know, they hold it today. 
3 * © 8 ‘ 


i Q ' Excuse me, sir, I think you misunderstood my 


| question. What did the recorés of Hamby Industries show 
insofar as the equity position of Hamby Industries and the 

" stock ofiens insurance companies? 

4 A I don't recall that they shoved anything on the 


“insurance companies. 
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Q You note on that paper that Hamby Industries has 
asserted that it has a hundred percent ownership of three of 
$ 


those insurance companies? 


‘A Well, that's what this paper says, yes. 


Q Now where are the records of Hamby Industries 


| 
and where can we see those records? 
f 


A They are in my possession. 
Q Are they here in the Courtroom? 
A No, sir. 

* * * 


Q Did the Hamby Industries' general journal reflect 


igs assets from month to month? 


A I don't remember. 


Q Well, have you ever looked .at the records as of 
. i - 
August '65 to see what the general journal reflected as the 


assets of Hamby Industries? 


A Yes. ~ 
a 3 * * * 
Q Did you examine the minutes, which you say you 
examined at.the Insurance Office, did you see the resignations 


& | 
@f the officers? f : 


2 A I recall the resignations of She Iman and Prugh; 


those I do remember. 


Q . No, I'm talking about Ryan and Gilliland?» 
: | 
| 


A I don't recall them; they may be there, I simply. 


don't recall them there. 


Q Well, were Ryan anc Brine directors in the minutes 


| that you looked at? 
A. I'm sorry, I don't even Sarees that. 
Q ' Well, did you see any minutes of the meeting of 
August of 1965 of Hamby Industries? | 
A On the minute book of Hamby Industries? 
Q Yes. 
A ' I read the entire minute hook; if there was a 
‘ meeting on that day, I'm sure it's one of the eae read, 
Q | Do you have the minute book? 
Yes, sir. 
Is it here? 
No, sir. 


es *& € : 
Was there any reason why they weren't brought 


¢ 
Well, these records are all voluminous. I came 
ry ~ . a 
Q How voluminous were the minutes of August '65 


of Hamby Industries? - 


THE COURT: Well, was he asked, was there any demand 


made under our discovery rules that the minutes be furnished? 
MR. LASKEY: Not to my knowledge. 
MR. PRIEDLANDER: Your Honor will see further stipula- 


_ tions under the pretrial statement. 


Pad 
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THE COURT: What does it say? 


. | ~ * 
MR. FRIEDLANDER: “Counsel for the Intetvening Defendant 


ioe ; ¢ 
“agrees he will produce for use at the trial, if available, the 


: : 
following:. . ." I'm just reading from it. | 
| 

THE COURT: Well now, wait a minute, 

: 


MR. LASKEY: -The August minutes, my associate advises 


ge asked for and were furnished, : 


MR. FRIEDLANDER: No, 


MR, LASKEY: Well new, wait a minute, Mx. Friedlander, 
THE COURT: Let's find out about that (perusing the 


Court's file). You're talking about the minutes of the 


fleeting of August of the insurance companies, hew would he 
have those? an : 


MR. FRIEDLANDER: And the record in-the insurance 


qompanies* files showing assumption of complete), as contended 


by Plaintiff to show complete control by Hamby. 


THE COURT: This office wouldn't have the insurance 


: . 
companies’ file. : : - Sees eta! 


. MR. FRIEDLANDER: Why, of course, if your Honor please, 
they took over the insurance companies, Hampy aid, .why wouldn't 

e : . : ss 

they have those records? 


THE COURT: I thought the insurance companies had been 


4 


taken over by receiver. 


MR. FREEQDLANDER: A receiver -= I'll get this clear, if 


I can -- the receiver for the Insurance Commissioner took over 
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in September of 1965 (to Witness} is that what you said? 


WITNESS: About thirty days after Hamby Industries 


‘bought thes 52 notes. 


THE COURT: Well, wouldn't he take over all the books 


“and records? 
“MR, FRIEDLANDER: I wouldn't think 
“THE COURT: What? 


MR, FPRIEDLANDER: I wouldn't think he'd take over 


7 


. Hamby’ s-books and records. A 
' THE COURT: You didn't say Hamby, you said insurance 
companies’ ricer | 
MR. LASKEY: Under the date of February 16, 1970, I 


.s wrote Mr. Friedlander that in accordance Wee ‘discussions 


a 


at pretrial of this matter, enclosed are copies of the only 


‘minutes of the BEEERES CORDES for the month of August 1965 


» ; ; : mE ‘ 
“which are in our possession, eee 
- MR, FRIEDLANDER: And they do not contain any information. 


I think, if your Honor pleases, | in the interest of continuity 
hexe that I will  CERREELG if yor don! t mind. 


- MR. LASKEY: Surely, I just wanted to TeSpond to ‘the 


3 
h- 
= 


request we did note « e. . s 
i i * * * 

LASKEY: I say, I think I have them here. . 

COURT: You've got copies of them, Mr. Laskey? 

LASKEY: The only thing falling within the descrip~ 


tion of Mr.' Friedlander's request, which we had, were minutes 
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of United Life Insurance Company; Board of Directors Meeting 
| 
of August 23, 1965, signed by Robert I, Sarbacher as president; 
Southwest Union Life Insurance Company, unsigned minutes of the 
meeting of August 23, 1965, Dallas, Texas; United Life Insurance 
Company, minutes of Directors Neeting of August’ 23, 1965. 
. * * * | 
MR. FRIEDLANDER: I've only got ~~ they sent single 
sheets of these two letters. I would say to your Honor, this, 
X think on the issue, and I'm going to move thé Court at 
this time to allow us time to do three things: (1) to get 
| 
evidence to prove Plaintiff's Exhibit Pive-which’ is the om 
financial statement showing a hundred percent Snorer in 
fhe life insurance conpanies; (2) to obtain mess records in 
‘Texas of the insurance companies' minutes, and also I say to 
sate Honor that I spoke to the attornev, Mrs Roy True,down in 


Texas at noon time and I represent to the Court that if the 


Gourt will give me time, I will produce Mr. True as a witness 


for the following facts; that Charles Moore, an employee, an 
a : ‘ a - : 
officer at that time of Hamby Industries, in response to the 


Claim of a law office for return of these securities, this 
security note, advised Mr. wrue that Na aeeher had been 
exercised and that he was going to as soon as possible make 
available the documents to complete the transaction. Now 
I- spoke to Mx, True on the phone; he told me this. I would 


also like to maké certain that Charles. Moore is’ available 


v 
to the Court. 
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Now the Court will say, "you've had plenty of 


time to prepare this case". . . 
THE COURT: You anticipate me perfectly, Mr. Friedlander. 
MR. FPRIEDLANDER: Yeah, well let me explain to the 
Court. We are dealing with a very substantial amount. Up to 
an@ including, I'd say Novenber,’ or whatever. date that record 
‘" would show the case was called by the Court, I was definitely 


unéer the impression that the case would not be tried in 


Washington it was being prepared in Texas. On that date, 

I was recuired to either prt it on the xeady calendar, or to 
dismiss it. So I put it on the ready calendar; « * * 

I was told at that time the case would be up 

_pretty guickly; it didn‘t come up as quickly as was anticipatec. 
I thought that en I mage the arrangements at pretrial that 
these documents would be’ produced, I say to ye Court that I 
am satisfied that this case needs additional testimony in 

the form of the benk which received the statement -- financial 
statement. from Lamby Industries because from this document, 
and I have photostat deleneacoare will see a Ponresantation 
of how much of the insurance companies' Stock they owned which 
meant that therechad been the exercise of the option otherwise 
_ they wouldn't own a hundred percent of the stock, and that's 
the value of this document. And secondly, we know -=- I know 
from what Mr. Rey True has told me that he was told by 


Mx. Moore, arn employee of Hamby Industries, and the executive 
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vice president, I unéerstand, that the exercise of the option 
had taken piace. That is the sole issue in the paeee We = 
ana also I am advised now, and was not thought of before, is 
that there is availeble.in the -- in California an envelope 


which contains a written memorandum from Mr. Hamby. Now 


it will be necessary in order to have that memorandum used, 
t | 


to have Hamby either confirm his writing, or have Dr. Sarbacher 
; | 

confirm it, if he can. Now this will prove the exercise of 

the option which is, in ny opinion, the sole question of the 


| 
THE COURT: Mr, Friedlander, this case would have had 
t* have been prepared whether you tried it in rex or whether 


_ you tried it here. 


ER. FRIEDLANDER: Not by me, though. 


| 
THE COURT: You'd need the sane preparation. his 
a x : 


| 
case was filed December 227nd;—-1965.— It laid in the files. 
Last September, I got to messing with the files ané I found 
| 
out we had an awful lot of old cases that counsel had .been 


n e ee alee 
aliatory in and had not filed a certificate of readiness. So 
2 ra 
we had all those old cases set before the varicus active 
. 


g#ages sitting in civil and yours happen to come before 


.JWage Sirica, but I think we all did the same, we gave you the 
_ opportunity to either file a certificate of readiness, or 


to Gismiss the case. You filed a certificate of readiness. 


The case then -- then you mace no motion for further discovery 


) 
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or anything of the sort.. You asked for no/ad@itional discovery — 
of any kind and you came in are to try this case, and we are 
going to try it and any evidence that you can get between 
adjourning in the afternoon and starting in the morning, 
you're welcome to bring in; oxiae we go over the weekend. 
you can get ‘over the weekend, you're welcome to bring in. 
I'm not going to continue this case to get any evidence. 
MR, FRIEDLANDER: Well, would one Honor allow us 
tomorroy morning to bring in Mr. Roy True? 
CouURT: Bring in who? - 
FRIEDLANDER? The lawyer from Texas, he can fly in. 
S COURT: What's he going to say? 
MR. FRIEDLANDER: ‘That he, acting on behalf of 
Mr. Sarbacher,was at that time working for a_law firm which 
was representing Dr. Saxbacher, had made Gemana upon the 
Hamby Industries for this note and collateral and that in 
result of his application or demand, Mr. Moore came to his 
office and told him that the option had been exercised by 
Hamby and that he would. . . 


THE COURT: Mr. who? 


MR. FRIEDLANDER: His name_is Roy True; he's a lawyer 


in Texas, 
THE COURT: Who came in and said it had been exercised? 
“MR, FRIEDLANDER: A Mr. Charles Moore. 


THE COURT: Who's he? 
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MR. FRIEDLANDER: He was the executive vice president 


of Hamby Industries; he's the gentleman that was in that 
company until a period when he quit. At that time, I think 
: . i 
he quit imzediately before the Trustee took over. 

THE COURT; You've closed your case and I'm not going 
to permit it to be reopened. 

* * & 

Q Now did you talk to fir. Hamby? 


A " Yes, sire 
a Q Did you ever see an affidavit : Hamby had 
made saying that he had exercised the ception 
= 


A No, sir. 


| 
Q And what were the circumstances in which Hanby 


_gave you the assignment in 1967? 7 - 


A It was being asserted here that he had some 
interest in it ana therefore, as Trustee in Bankruptcy, I 
Sate SO a half interest, maybe no interest in the collateral. 
He was attempting to clarify the point that he elainea no in- 


terest in it personally. 


. Q Now how did you approach Mr,.- Hamby?- 


A .- Well, he hada previously testified personally 


that he G@eclared that he claimed no interest in i 


asked him to put it in writing. 
Q Vell now, where did: you see hin? 


A. I-met him in those days in my office; we had 
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71 conferences in his lawyer's office, my lawyer's office down 
there. < 


You know where he is now? 


Where? 
A Irving, Texas. 
Oe 4 And what business is he in?_ 
A I @on't know that; I don't know what he's 
Going now. 
Q Is it a fact that he did, or aid not go to 
“he penitentiary? 
rx | lie did go to the penitentiary. 
Q * How long was he there? 
-.A | -I think he was there about a year and a half, 
-.Q Do you know the period? .- 


A About a year and a half, 
se & 
THE COURT: Is this a state or Federal offense he went 


.in for, do you know? 


WITNESS: Mail fraud, U.S. 


_ * * & 


{PLAINTIFF’S EXHIBIT 1] 


Pad 


- agreonent “entered inte this 2$th d z January, 1965, by 


eanet roy Le Shelman and Byron Ee Tough, hereing f+ Base 


Lervs and Janes Ge. Ryan, Robert il Sarbac 


‘Be Brine, Jy. and t tudsen XK. GLils3and, hereinafter reforzed to as_ 


HUEREAS, 5 Sees OS EO GE ef 93,179 shares of 
ane 


as corporation, 2590 share 


“5 comporation » PRE ghares' of South 


2 


nants and - 


cf the parties her eto, the parties agree as fot tows: 
- Buyers assume. vane: agree <0" ‘ey the , folowing indebtedness 


. 3 eet 


(2 a loan from Centra States Southeas = and, Southwest Areas = 
Fund in tha. pri tacipad ‘amount ox $l, 809 000. 08 ané all oblige - 


the Sellers on said ‘Loan to a of assumption dy Buyers. 


potaetzad “snount of $155, 003,09 and ant obescactons 


. = Sotlers - on the date of assumption by Buyers... S 


a ioan fron the First National aan of nana, Dal L2asy Texes 


*~ 


to whe Sellers in the, prine cipal anount of $100; coc. 00 vend art 
ons of Scilers on the date of assumption by Buyers. 
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“understeod by, the parties that said loan is secured by a 


sce tee 
nd 


cf 18,090 eneres of Honea Fidelity Life Insurance Conpa any 


sthich ara included da ‘the number of shares’ hereinabove set Forth 


. > 


Se owned: bY Seliors and that t the Suyors oneld de entiticd tpen th 


we wee! 


: 


payscnt ef said Yoon to all rights of ownersaip of the Sellars i 
said s 2tOCKe . 
aoe xeeute, to “ne “Solters’ a promissory ; 
anount of $45 00. 09 payarle togetner: with inte rest at ‘the rate ° 
at os aanua as rollowst: $505 009.96 ae later than 14 days f>0m 


1$9',00 0.90 229 gays from date; $50,000.00 220 gays From: dat 


) WONTA cheveafter witha the entire balence. of ?F inei zs 


and payable two 3 cars from date, which shall 
pay 


the balance duc and owing on the purchase price “of saiatfon 


GtOCkentlm Beir le aoe : 
sesurity for EE, ox aforenention ned Not] 
following y oe ate : = 
2 Sark bacher ‘snarl execute a 6ced oa property 
Tracy Place alone thwest, Washington, De ne 
Penenn ce os record which wiil not ox ed S&6 000. 02 
ELt Corporation, z New Yorx corporation, which Thrize s Crocit 


hold said deed es Tastee fur Sellers. as security for : not 


entil such time as $50,000.00 has been paid on said note ,-at wi 


¢ gai Trustee shall deed said property back to Robert. Xe 


be “Buyer Robert c.2.' Sarbecher shall as sign to. Sellers: aid aonie 


*. 


‘due. ‘said Repert = ‘Sarbachér fror/javen contruction Conpany 


“out. of. the Sale of certain pbuilding ote ‘situet ta in’ t vine: 2 
SSS SO Sea 


mae . Tee 


ranst Scpunnoton nossith the ‘se aid. Robert: r.- Se whacher 26 rees; ifoss 
“$0 execute an assignnent of any feorereree or coatracts entersé into 


olefl: WOT: Construction Companys ae - eee 
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sexbecher agrees within aa sin 


urance companies: to Caliver ‘to Se 
‘shares representing all: tha is soued and outstanding “share iS SES 


o= Comporation, ‘Cotorazo corporation, cate shame “to ba 
ceral so curity for the payment of the entive kee 


cuing: © n the aforenentiones $4S0 eee. 
le 
inther agree & employ Ciyda CG. Meise, attornay 


42,000.09 3 h 


Al2 3 nvestuente and hortgaces a of. an: 
s . 


‘Vera on an 


said gotanies 42 
the! eRe of the” sale cayae ¢ c. “Meiss 


Buyers furth foliowtn ng persons 


SRE compliance by the “Bu Ws Se the foregoing Texas and - 


this: sale the: ‘Seller agree 2s follows; <~«. 


sorce to ‘trens fer to: the’ Buys ZnS Bll. Of | tt forensationed 


sub bject te & pledge her sofors © Centra? States 


Southwest azeas Pension Fun 12 Said & 090 s re) 


h the exception. of, 18,000 share S$ of Hone | Fi es Life Insux . 
a 
i 


Fidel ety Li fe Shai be transferred subject to the 5») 


rucdonad Bank of Dallas hereinabove referred 06 


Tee, to as sign to Suyers the ‘surplus note = the ancunt, - 


os. $290,903.09 from United Feders Lite fasurance Cor 


ts 
be ‘which note shal2 ‘be transferred sudject, to. a pledge 


Atos sienel Bank of f avsting 2s SOO for a 2oaa. an “the. anouns of 
: me 


“8 
“$189 


.* 


pote ae 
efault by.the Buyers “upon any of the tras and 


sot out ia this agreement, and upon receipt of uritten 


ee tw 


. From the Sellers, assign to tho Sellers Se interest 
ENCS COkte 


ier OT aie 
cae ree ee ne 
. aoe % t. 
A = 


ers ahall havo the . following renodiea: 


ro shall have “tho right to public or ‘private szie tO 


and at euch Brie the Setiers shat de entitled to: 


ane a 


stock ane any ponay resolved ini payment thers for shal? 


a SAS balance Bue ae oukny from the Buyers to the 


pofsonticd towar 


= the, Buyers shall remain liable for any eofieiency tc~ 
. eee ™ 3 — 


Llors ney proceed against: “tho. Buyers indivi duzlly, or. jointiy, 


ent tira Dal Lanes 


: 
- 
rc) 


*@ 
~ 
- 


‘ 


Lv judgmant taken 


hes aan § . 
iy?” 

© 
t 

. s 
4 
et 
° 
% 


5) 


atisfaction of said gudgac ite 


ts WEGHESS WUEREOF, “thes parties hereto have executed “this 


ye a>  fisst above wnittons, 


ee ee ae se oer 
ie: Shy Cin a ig rae c= Aten Sa ik 


mas aoe a : a meee —— 
, . PYDON Le LDCR a 
Sle a é _; - Sellers 


o 
es erent nee atpntnetn 
Che VGOTDACASY : 
: Ze HER ood “, 
Ly aE ahs a aeons SF eae 
he = 
ated 


_Pers am ede acer? 
jUSsOn" ie hace? twas sane 


a 
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[PLAINTIFF'S EXHIBIT 2] tee 
PROMISSORY NOTE. 


; € eats ta : : pe 
25450,000.90.  . © Kansas City, Missouri * '- January 26, 1965 
i Reece : Ne ne : 


»- The undersigned, hereinafter referred ao oS "Maker", promises on 
‘pay to, the onder: of Floyd L. Shelman and Byron E. Prugh, at 15 West | 
“Tenth § Street, anaes City, Missouri, the principal sum of $450,000.00 
‘together with interest’ at the rate of 6% per annum 4s conse s 
850, Sa not later ‘than! 1y Gays: from date; $150, 000. 00 120 days: 


Base Ba $50,000.00 210 days from date; $2500.00: per month “there~ - . 


| 


‘after With the entire balance of principal and ‘interest due and 


SS two. years from date. -. eee 


zr . 32 
“No delay or omission of the Payee or the then holder of this Note = * 
° Sos 
© exercise: any right, option, or power*under this Note shall impair, = 


such right, option, Ox power, or be SORES SCE as a waiver of any de- 
“feuit hereunder, and any Soe ‘or partial exerciserot any ‘sich right, 
option or power shall not preclude ‘other or further exercise therof, — 
sor the ,exercise of any” other »svight, and no waiver on consent whatso- ie 
‘overs lall be valid unless in writing, signed by the Payee, or the ef 


sthen holder of. this Note, and then only to the extent as specficially 


‘set forth in sarc writing. 3s ane eS ac 
4 ioe 
The terms, covenants and agreements of this Note. ‘shalt inure ol 


fthe benefit of the successors and assigns of the Payee. 


Should an attorney be employed to procure payment hereof, by suit = 


Or otherwise, the Maker agrees to pay a reasonable sum as attorneys: 
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C fees therefor, The demand for presentment of payment, notice of 


, nonpayment and protest are waived. . 


ddd. 


. £ (Aad 
ane oie 
Hudson . 4 Li eae 
Ze - Lracleuc 


The makes: Floyd ! L. Shelman and hee E. Prugh Hovey EBS 

- said note over’to the order of Thrift Credit Corporation and further 
guarantee said note in the amount of $300,000.00 only. It is under- 
stood that Dayments received by Thrift Credit Corporation on this — 
note will be applied to a reduction of a $300,690.00 loan made of 

" even da herewith to Parliament Eous¢e, Inec., et al. The makers 
further do hereby essign to Thrift Credit Corporation any and all 
colleteral given as security for and of this note amd agree to 
execute any instruments necessary to affect same. 


Thrift. Creeit :Corporation without: recourse :does- hereby. assign jallj of its 
vight’-title eng interest in.the within note toi the order of C. -A..,Hemby 


and Hamby Industries, Inc; : : ; 
. . THRIFT, CREDIT CORPORATION 
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t 
{[PLAINTIFF’S EXHIBIT 3] , 
BOCK rant PAGE : Har 15 2 34 ri 65 i “Law Terorter sma No. 502 
4) me 8. 


— AX ln, 3 g 8 ; O10 FIFTH BT. B.W., WASHIROTON, 8. Co 


aoe creme { « ; : oe 


. ° 


Made this 3 day of Seeeenery ee ; A. D. 19 65, by and between 
obert I. Sexbecher, wmarried, party of the first sont. and Dexter M. Kohn and” 

gtenan L. Diemond, pig were x eScone Pare ; | f br enecontpnts 
ae hereas, the said Robert I, Sarbacher, unmarried, iy eres 


ustly indebted to Thrift Credit Corporation . .in the full 


m of our Eunéred Fifty Thousand and no/100 ($450,000.00) Dollars. 
‘ng money loened on the hereinafter deseribed property for which amount the seid 
Pomert I. Sarbacher has executed and delivered his Promissory Note bearing datectne 


PS6th dey of Jamuery, 1965 and bearing interest thereon at the rate of Six Per Centun 


P65) per annum until vaid in full. 


@ Note being peyeble in full on May 26, 2967 plus accrued interest. The condition 
BS this obligation being such that if Robert I. Serbacher shall pay to the said 
Farift Credit Corporation, or its assigns, One Hundred Thousand ($100,000.00) Dollars 
bf the indebtedness hereinabove described, then and in that event, the security on 
he hereinafter described property shall be void, otherwise said security shall re- 
rein in full force and effect. Re . “= ~ = 


»> . 


rhe privilege is reserved of pre-paying ‘each of said Notes in art or in. full at any 
ime without penalty. ; iene — Sree 3 2 2, SEAN, 
* And Phereas, the part y of the first part desires to secure the prompt payment — 

pf said debt, and interest thereon, when and as the same shall become due and payable, and all costs 
nd expenses incurred in respect thereto, together with all taxes and insurance premiums as well. 

ns oll renewals or extensions of said debt, including reasonable counsel fees incurred or paid by the . 


> 
id part ies of the second part or substituted trustee, or by any person hereby secured, on account 


ms | + 
f any litigation at law or in equity which may arise in respect to this wee or the property herein- 
with interest on all 


after mentioned, and of all money which may be advanced as provided herein, 


5a 


such costs and advances from the date thereof. | 
_ Mom Therefare, This Sudenture Witnessetly, shatthe party of the frst 
part, in consideration of the premises, and of one dollar, lawful money of the United States of 
in hand paid by the part ies of the second part, the receipt 


America, to hin - : 
of which, defore the sealing and delivery of these presents, ts hereby acknowledged, has granted, 


anddo es hereby grant unto the part ies of the second part 


BEST COPY AVAILABLE | 


we - 
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BOOK = PAGES 
. 12376 399 

the following described land and premises, situated in the District of CHEnP E> known - 
distinguished as © : : 


Lot numbered Thirty-one (31) in Deniel Cc. ee, 8 subdivision of pert of Block | Fas 
numbered Five (5), "Seleir Heights", as per plat recorded in Liber 74 at cortoy 
175 in the Office of the Surveyor for the District of Columbia. 


Said property being now known for assessment and taxation purposes as Lot numbered 
Thirty-one (31) in Square numbered Twenty-five Hundred Two (2502). 


together with all the improvements in anywise appertaining, and all the estate, right, title, interest 
ond claim, either at law or in equity, or otherwise however, oft the party of the first part, of, in, 


a > 


to, or out of the said land and premises. : 
: Sn and Unon the Crusts, Nevertheless, hereinafter described; that isto scye 
IN TRUST to permit said Robert I. Sarbacher n 

or assigns, to use and occupy the said described land and premises; : and the rents, issues and profits 
‘thereof, to take, have, and apply to and for his their sole use ond benefit, until 
default be made in the payment of the said note hereby secured or any installment of interest 
” thereon, when and as the same shall become due and payable, or any proper cost, tax, or expense ins 
end about the same as herein provided. . —_ et Bok: 

And, upon the full payment of all of said note iia the interest thereon, and all moneys 
advanced or expended as herein provided, and all other proper costs, counsel fees, charges, com- 
‘missions, half-commissions and expenses, at any time before the sale herein ‘provided for to release ‘ 
end reconvey the said described cee unto the said Robert I. Sarbacher 


_or assigns, at his sole re os steeir cost. 


-- And yon Chis FF: urther Crist, upon any default or ee being made in the 
payment of the _ note or of any installment of principal or interest thereon, or upon 
default in payment, on demand, of any sum or sums advanced by the holder or holders of said note’ 
on account of any costs, counsel fees and expenses of this Trust, or on account of any such tex or: 
assessment, or insurance or expense of litigation, or on account of any lien, Deed of Trust or Mort- - 
gage on said land and premises, prior in lien to this Trust, with interest thereon at six per centum 
per annum from. date of advance (it being hereby agreed that on default in payment of said costs,’ 
expenses, tax or assessment, or insurance, or expense of litigation, or such prior lien, Deed of Trust 
| or Mortgage as aforesaid, the same may be paid by the holder or holders of saidnote andall sums 
advanced in so doing, with interest as aforesaid, shall forthwith attach as a lien hereunder and be 
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Nemandable at any time); then, upon any and every such default so made as aforesaid, the said 
parties of the second part Dexter M. Kohn and Coleman L. Diemond = + 


or the trustee 


y | 
tting in the execution of this trust shall have the power and it shall be their 
br his duty thereafter to sell, end in case of eny default of any purchzser to resell the said described 


and and premises at public auction, upon such terms and conditions, in such parcels, at such time 
Book = Pace | 

12376 406 

bod micce ond after such previous publi tec advertisement as the part es of the second part 


or the trustee acting 
a the execution of this trust shall deem adventageous and proper; and to convey the same in fee 


e 


; imple, upon compliance with the terms of sale, to, and at the cost, of the purchaser, or purchasers 
hereof, who shall not be required to see to the application of the purchase money; and of the 
broceeds of said sale or sales: First1y, to pay all proper costs, charges, and expenses, including all 
punsel fees and costs herein provided for, and all moneys advanced for taxes, insurance, and 
essments, with interest thereon as provided herein, and all taxes, general and special, due upon 
paid land and premises at time of sale, and to retain as compensation a commission of 5 per 
antum on the amount of the said sale or sales; SECONDLY, to pay whatever may then remain 
npaid of said note whether the same shall be due or not, and the interest thereon to date of 
Ereaynent, it being agreed that said note shall, upon such sale being made before the maturity of 
Raid note , be and become immediately due and payable at the election of the holder thereof: and, 
Y, to pay the remainder of said proceeds, if any there be, to said Robert I. Sarbacher 
“= - " or assigns, upon 
the delivery and errenier to the purchaser, his, her or their heirs or assigns, of possession of the 
premises so as aforesaid sold and, conveyed, less the expense, if any, of obtaining possession. 
Ani, Robert I. Sarbacher 2 ; : - does 
hereby egreect his own cost, during all the time wherein any part of the matter 
ereby secured shall be unsettled or unpaid to keep the said improvements insured against loss-by 
e in thdffull sum of Fifty Thousand ($50,000.00) dollars, in the 
lname and to the satisfaction of the parties of the second part, or substituted trustee, in such fire 
insurance company or companies as the said part ies of the second part may select, who shall 
epply whatever may be received therefrom (whether by returz short rate unearned premiums after 
closure or otherwise) to the payment of the matter hereby secured, whether due or not, unless 
he party entitled to receive shall waive the right to have the same so applied; and also to pay all 


texes a1 Wassessments, both general and special, that may be assessed agdinst, or become due on 
| 


> 


GEST COPY AVAILABLE | 


_ 
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said land and premises during the continuance of this ‘trust and that upon any neglect or default 
to so insure, orto pay texes and assessments, any party hereby secured may have said improvements 
insured and pay said taxes and assessments, and the expenses thereof shall be a charge hereby 
secured and bear interest at the rate of six per centum per annum from the time of such payment. 

‘And, it is further agreed that if the said property shall be advertised for sale, as herein 
provided, and not sold, the trustee or trustees acting shall be entitled to one-half the commission 
above provided, to be computed on the amount of the debt hereby secured. 


And, the said party of the first part covenant that he will spams specially : 
’ the land and premises hereby conveyed, and that he will execute such further assurances 
‘of said land as may be requisite or necessary. ‘ 


aa tines herent, the said part y of the first part has hereunto ‘set ~ 
his hand and'secl onthe day and year first hereinbefore written. 


Signed, Coe ond GETS in the presence of— 


~~ 
As Cre HM A. Wee 
— 


"BOOK PAGE 
12376 401 . 
‘Uuitiod Staten ai America 


~ Bistritt af Columbia, in wit: F eos 


5, Zaeisttried Zi itd see. a Notary Public ; ee in and for 
the District of Columbia, DO HEREBY CERTIFY that Robert I. Sarbacher; unmarried — 


part y toacertain Deed bearing date on the J yf ‘day of | Ypaeck =. 


A. Dg19 65, and hereunto ere Dersonaey oppeared before eon in paid 2 REE the seid 
Robert i. Saroacher wal 


59TH ge, 


deing personally well known to me as the. person | pone executed the said Deed, exaucliifncid 
the same tobe his. act and deed. é : sees peer 
? Given. under my hand and seal this .. ad 3 ics of ° esce £ ; 
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_ Beek ui f Trust if 


Robert I. Sarbacher 


< 


- TO. 


- 7 exter M, Kohn 


Zenon 12pm 


os % 

3 ow 
= Heceibed for Record on the-__~_day. of 
s AD. tsa, 
M., and recorded in 


Uber ARTIC, otic 392 53, 


Sone SE the fr Records for the District of Columbia, 


OB hth 


oo Recorder. 
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[PLAINTIFF'S EXHIBIT 4] -  Sxbbit "BR" 


* ‘SPATE OF TEXAS AGRERSNE 
COUNTY OF DALLAS . 


5 ; 
This agreexent entered into this lith day of August, 1965, by and detween 
“"Dr. Robert I, Saxbecher and C. A. Hamby. J ii 
’ 
WHEREAS, Dr. Robert I, Sarbacher by virtue of a contract dated the 26th 
dey of Jenvary, 1965 by ond betweea Floyé Le Shelman end Byrea E. Prugh as 
Sellers end Dx. Robert I. Sarbacher et el es Buyers has certein equity 
. interests as spesified in said contract in the form cf 93,179 shares of | 
“United Federal Lite Insurance Company a Texes Corporatica, 2500 shares of 
United Life Insurence Company, a Texas Corporation, 221,762 shares of ‘South 
West Union Life Insurence Company, @ Texes Corporation, and 65,000 shares of 
Kone Fidility Lite Insurance Cccpeny, & Missouri Corporation, suoject to 
certein outstending indebtedness, and, : 
WHEREAS, Dr. Bobert I. Sarbacher's equity position in seid compenies ts in 
geporedy by virtue of payrent default on certain cbligatiens essumed ty 
te. Robert Z. Serbacher in the above mentioned contract sud, Se 


WHEREAS, C. A. Henby is willing to attempt to secure Dr. Robert I. Sarbacher's 
equity. position. > . 


i A 


~ "NOW, THEREFORE, in consideration of the mutral covenants and prozise of thi 
parties hereto, the partics agree as follows: : : 


.2. Dre Rotert I. Sarbacher does hereby essign all right title ond interest 
- nm emd right of cole authority and menagerent of nis equity position to 
C. Ae Hamby. : bfx 

2, Dre Robert I. Sardacher egrees to obtain releases from ecch of his co 
purcheseas designated in the agorementioned contract, said releases to be 

_ executed in his favor and to be hereby assigned to C. A. Hanby. 

; 3. C. A. Hamby agrees to use his best efforts and resources to preserve 

ithe equity position of Dr. Robert I. Sarbacher. 

- "hy Dr. Robert I. Sarbacher egrees to secure the resignations of ald Board 
members and Officers of each of the four insurance compentes 2nd to repicce © 
them with designates of C. A. Hamby. . 

S. Dre Robert I. Sarbacher does hereby grant and assign a 50% interest in 
and to his equity position to C. A. Henby as consideration for his ¢fforts and 
/ hereby grants en'option for the remaining 50% to be paid es follows. 


The return to Dr. Robert I. Sarbacher of his collateral pledged to Thrift 
Credit Cixrporation, a New York Corporation of Binghanpton, New Yorke. 


IN WITHESS WHEREOF, the parties hereto have executed this instrument the day 
and year. first above written. ss <5 : : 


te wr ets “Be 


“3 nl Ras 


: Vi = % “ - ¢ 
‘ Yr. Roboxt Lt. Saronosur a 
Subseribod and Swora to béZore ne this Lith day of August, Ao. > 


LIV P 20 ot (Leo ee 
SOL 


Yotery Public, Mellas Cours, Dalias, 


{[DEFENDANT’S EXHIBIT 1] 


PRIAICIAD SE0Tes NS 
Dr. Robert I. Sarbaci:or ‘ 

2.24 Inwooa Road, Dallas (:.ome address 

700 Fidelity Union Tower, Dallas (business) 


, For the purpose of procuring credit from time to tim, 
undersifned horeby submits the following statement or co-dit ior: 
of April 1, 1965. ‘ino undersigned hereby mairtairs ana -ueran- 
tees trat said statement is in all respects truo and correct: 
you may corsider the same as continuing to be true and correct 

' written notice of a cuange is given to you by th: widers igned. 
| 


ASSETS 

Cash an Hand (See Senedule A) $9,143) 33 

Accounts Receivable (See Scnedulo B) 26, 000100 

Notes xXeceivabls (See Scnedule C) 47,950.00 

- Cash Value Life Ins. (See Scnedule D) - 13, 300,00 
f : : 


Total Current Assets 
Stocks and Bonds (See Schedule FE) 2,192, 554.00 
Real bstate (See Scnedule =) 200, 000,03 
Machinery ana Fixtures (See Scredule G) 
$295,100.00 less deprec. of 50% 138, 050,00 
Mortgage (First) $50,000 (10 mo.) 
“(See Scheaule H) | ; 50,000.00 
' : 
Total 


LIABILITIES _ : 
Notes Payable to Barks (Sciedule I) 41,500,00 
Accoumts Payable 1, 500,06 


v : ; Potal Currert Liabilities 


Mortgases on Xeal estate (Schedule F) - . 88,000 
10 yr. mortgage on insurance stock 1,50C, voc 


° 4 . 
Total Liabilities TEA SYote aA mnt n s 


Net Worth 1,008). 
There gre no assets listed above which are exempt by law. Sched 
E is a list or the above assets pledge. as collateral. Sc cdule 


are liabilities secured by collateral. I nave -o liability upor. 
accommodation notes as ar erdorser or guarastor. The insur.nce 
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y 


buildinss is listed in Schedule F ard on m:chkinory In Schedule +. 
I have life insurance in the amount of $135,000.C0 paysble to my 
daushter and sister. . 


Dimensions Location Value Mhort-are Due 


Washincston, D.C. 


(Title-R.I.Surbacher) Lease expires: Juno 30 and house will be 


sold. 


- 40,000 7301 Bradley Blvd. $80,000 $25,000  —« 25_ yrs. 
Rethesda, Md. : 
(Title-R.I,Sarbacher) touse used by brother 


10,000 6807 Marie Ste, — 31,000 12,271 20 yrs. 
Beltsville, Md., 
(Title-R.Q.White) 


10,000 ea. 21 lots 136,500 55,000 lyre 
Beltsvillo, Md. “ 
(Titloe-R.1.Sarbacher} 


There are no unpaid taxes on the above and regard the prove:t. 


located at 2503 Tracy Place, Washincton, D.C. as my homestead. 

is used for businuss property purposes. 

2 LIST OF STOCKS AND BONDS 

PLEDGED AND REGISTERED IN TEE NAME 
OF ROBERT JT. SARBACHER 


No. of Name of Par Value Market Potai 
Shares issuing Company Per Share Per Snare - Value 


65,000 Home Fidelity Life $1.00 $3.98 $258,472 
Kansas City, Mo. : 


221,760 Southwest Union Life 1.00- ° 3.30 825, 343 
Dallas, Texas - Ao. : . 


2,500 United Life ~210,00 _ 630.0) ° 815,750 
Dallas, Texas as eer : 


93,178 United Federal Life “no par 6.36 591,987 
Dallas, Texas 


# When street is completed estimated 30 days. 


a 


10,000 2503 Tracy ?l., NW. $150,000 $47,000 25 yrs. $22,050 


« 
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INCOME FOR LAST 12 MONTHS 


Selary $30,000.00 * 

Commissions Royalties 6,000.00 

Rentals . 15,600.00 

Dividends (to be determined) 

Other - Consulting Fees (averarc} 
20,000.00 2% 


‘There is no federal income tax due and no suits on property 
“settlements pending. I have exccuted a Will namine Fred ‘hope, Esq. 

of 230 Royal Palm Way, Fralm Beach, Florida, as Executor. 

. The undersigned declares and certifies that the above stater.2nt 
end schedules are truo and correct accounts of the condition of my 
business on the day above stated. : 
| 


Witness: | Robart I. Sarbacher 


| 
ee 
| 
| 


. | 
a : 
anticipated salary as soon as merger sales have been effected 
* These have been curtailed due to- insurance company operations. 


SCHED™LE A 

Cash in Barks 

Frar.clin National Bank $2,388. 66 
McLacnlen Barking Corporation 

Rigzs National Bank 

Cash on Eand i 

Savings Account, MeLschlen Banking Corp. 2,500.00 
SCHEDULE B 

“Accounts Recoivabla 


Billinesly, Washington, D.C. 500.00 


General Scientific Corp. 16,00C.00 
. River Roed Development Corp. 73500.00 « 


Royaltics 2,000.00 
SCIEDULE C ; 
Notes Receivable 


Gereld Willis — 6,950.00 
Gen. Wm. Eall 3,000. 00 


E. W. Sarbacher (uashington, . 38,000.00 


SCHEDULE D 
Cash Value - Life Insurance 


Guerdian Life (50,000 policy) . $7, 500.00 
Travelers Life (53000 policy) . 
Sun Life (5,000 policy) 

futual of Omaha (75,000 travel) 


SCEEDULE E 


65,000 shares Home Fidelity Life (Missouri) 
Representing 100% of outstanding shares 

Value at 1-1/3 book - evaluation of insurance 

in force $7.50 per $1000, reserves not ee 
included ; . 258,472.50 


221,760 ener Southwest Union Life (Texas) 
representing 68% of outstanding sharos 

Value (14 book) evaluation of insurance 

_4n force at $30.00 per $1000 in force, 

reserves included 825, 343.20 


od 


#% Collection doubtful 
&t Estimated 


0% 
see 
tex 


$12,300.00 ~ 
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CHEDULE E continuca 


FOO sharos of United Life (Toxas) repre- 
bnts 100% or outstanding snares value at 
fF. book - evaluation of insvrarce in force 
BO.00 per $1000.00 $815,750.76 
| 
,178 shares of United Federal Life (Toxes). 
ppresents Suis of outstanding shares. Vselue 

1¢ book*- cvaluation of insurarce in force i 


S76 Su per $1000 excluding reserves ; 591, 987-70 
. . Total ‘ | $2,492,55h.16 


Pneficial intorest in above now held by centract. Stock is preservly 
b1d by tho LaSalle Bank, Chicago as security for a ol, 800,000.0C loun. 


PHEDULE F 
) 
al Bs tate Owned (in nome of R.I. Sarbacher} 


03 Tracy nee N.W., Wastington, DC. 
Bao Note below) - market value SLS0, 000. 
quired 1960 at a cost plus improvements 
> $135,000. Mortsage held by Republic 
Rvings and Loan Corpey Washington, D.Cey 

“current amount of $27,000 (25 yrs.) : 103,000.00 


te: This nouse is next door to Sec. of 
eas., Douglas Dillon and across the street 
“om Sec. or Defense, Robert McNamara. 


BO] Pradley Blvd., Bethesda, ld. 

bricet value 380, 000. Acquired 1955 at a. 

bst plus improvements of $70,000. Mortgage 

btd by Ellis Jones Co., Bethesda, Md., in ; 

¢ current amount of See $25,000 (25 yrs) » §5,000.00 
bprox. equity -- : Som 


B)7 Marie Street, Beltsville, Md. 
[ ; 0. Acquired 1964 (in 
he of attorney, R.Q. White, Washington, 
©. ) as Straw Mortgage held by Ellis Jones Mortgage oy. 
n amount of approximately $16,000 (25 yrs) 
15,000.00 


%* This equity assigned to Thrift Credit Corporation as part paymece 
on pencues price of insurance companies - 


- 


e 


SCEEDULE G 


Personal proporty at Present Market Value less 50% 
‘urniture $ 22,500.00 
. Paintings and Art . 46,300.00 
-. Antiques & Chandeliers ‘ 1l.,250.00 
Scientific Books Livrar 25,000.00 
Automobile (depreciated) © 2 2,000.00 
Scientific Instruments & equipment 28,000.00 


SCHEDULI: _H 
Mortrarce 

Foutteon (1) lots, Merie Street and Irdico Dr. 
#195- 23 and # 26 - 3h. Acquired in 196) in 

name of Robert I. Sarbecher. Sold to Mr. 
Koier, Pros., Central Bank of Naryland. Ore 


year mortgase witn either pay-out on construc- _ 
tion or balloon. $50,000.00 


LIABILITIES 


sees I 


90 day, 6% unsecured note for $25,000 with 

Franklin National Bank, i'rarklin Square, 

New York. This noto is due Hay h, 1965. : ; 

A $8,000 curtailment is expected by the bark 25,000.60 


60 day, % unsecured note for $10,000 
with Riess National Bank, Universal Office ' 
(Me. Behabctz} due in entirety May 17, 1965- 10,000.00 


. 90 day, 6% secured note for $6,500 with the 
McLgachlon Barking Corporation. This note is 

.  veréwable automatically with tho. payment of 
‘ interest. Tie security is a first mortgage: 
on nroperty which has not been listed as an 


esset under real estate (above) 6,500.60 


Note: All properties covered by insurance 


* This equity assigned to Thrift Credit Corporation as part payment 
On purchase price of insurance companies. 


[DEFENDANT’S EXHIBIT 2] 


GENERAL SCIENTIFIC LABORATORIES, INC. 
7. (A Nevada Corporation ) 
ae 3177. South Highland Drive 

Las Vegas, Nevada 


500,000 SHARES COMMON STOCK 
Offering Price $2.00 per share (or unit) 
Par Value $1. 00 per Share 


Underwriting 
- 7 Discounts end | Net cath proceeds 


Commissions(2) to the! Company(3) 


-30 $ ie 70 
ince $150,009.99 $250. 099. 00 
1) The o “price to the puolic has os arbitra- 


rily Poe ae Shares of stock in this offering 
are to be sold for cash unless otherwise indicated. 


The Corporation has agreed to use its eee eee ee 
in selling the securities herein offered through. 
three of its incorporators, each of whom is an of- 
ficer, and there is, therefore, no assurance that 
any or all of the securities will beisoid. They 
are receiving no underwriting commissions, however, 
the Corporation is paying underwriter discounts and 
commissions in connection with the offering in the 
maximum amount of $.30 per share. In view of their 
agreement to restrict expenses, the total expenses 
may be Tess and the proceeds to the Corporation may 
be greater than as set forth in the above tabula- 
tion. Reference is made to further ‘information 
herein under “Underwriting beat ail 


33 


DAR f 
MULES 


Before deducting expenses of sale which “ill not ex- 
ceed $50,000.00. These expenses include advertis- 
ing, printing, organization expenses, and all other 
charges, except underwriting commissions, directly 
applicable to the sale of these securities. Such 
expenditures will be made in accorda nce statu- 
tory regulations, and the total of ch expenses 
will not exceed five per cent of the price of 
shares to be sold or offered for sale: | 


THESE SECURITIES ARE OFFERED IN NEVADA TO BONA FIDE RESIDENTS OF 
NEVADA ONLY. NEITHER THE SECRETARY OF STATE, AS ADMINISTRATOR OF 
TKE SECURITIES ACT, NOR ANY OFFICER OF THE STATE OF |NEVADA HAS 
ASSED UPON THE MERITS OF THESE SECURITIES OR UPON ee ‘ACCURACY OR 
OMPLETENESS OF THIS PROSPECTUS. hs 
SPECULATIVE NATURE OF THE OFFERING 
The securities offered hereby are. regarded as speculative because 
the company has had no operating history and the value of the 
Shares depend solely upon future developments as outl ined in this 
offering circular. i . : 


PRINTING INP 


The Date of This Prospectus is September 16, 1967. 


a 
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General Scientific Laboratories, Inc., hereinafter referred to 
as the "Corporation," was organized under the laws of the State of 
‘Nevada on April 10, 1967 for the purposes set forth under the cap- 
tion "Business." The Corporation's offices and laboratory are lo- 
cated at 3177 South Highland Drive, Las Veqas, Nevada. | 


PREDECESSOR 


The predecessor to General Scientific Laboratories, Inc., was 
General Scientific Corporation, incorporated on the J1th day of 
August, 1966, under the laws of the State of Nevada. The present 
officers, directors or pre-incorporators of General Scientific Cor- 
p@ration, which has outstanding stock options representing an obli- 
gation on the part of General Scientific Corp. .to issue 44,201 
shares of its Common Capital Stock. Although the aforementioned 
stock options are prematurely granted by General Scientific Corp., 
General Scientific Laboratories, Inc., acknowledges the liability 
of its predecessor (see Financial Statements) to these option hol- 
ders, and it is intended that the Corporation will offer shares in 
the same class and amount to which they are presently) entitled, 
pursuant to their stock options, or the Corporation will offer to 
purchase their options at their cost. 


BUSINESS : 

Since- inception, the Corporation has engaged in the research 

and development of products for industry in the general areas of 

the applied sciences at the Corporation's home office, where it oc- 

cupies under lease 2500+ square feet of building space,) wherein a 

modern scientific research laboratory has been installed; and equip- 

ped, together with executive offices, at 3177 South Highland Drive, 
Las Vegas, Nevada. 


The Corporation has a five year lease at an annual rental of 
$5,400.00, with an option to purchase. The purchase option stipu- 
lates that none of the rental payments shall be credited toward the 


total purchase price of $72,000.00 plus 7200 shares of stock. 


" BUSINESS (Continued) 


In addition to the Corporation's engagement in a number of 
scientific interdisciplinary projects, it has designed and devel- 
Oped &@ new muscle stimuiator which could have industrial potential 
It is small enouch to be carried in a pocket or purse and has pro 
vision to dial the muscie to be exercised anywhere in the body. It 
can be used while traveling, sitting at a desk, driving an automo- 
bile or just walking about. It is desiqned to have no wires or 
other external connections, and both are less costly to manufac- 
ture. Patent applications on file in the Patent Office are: 
S.N. 598.495 (on induction or radio eneraized pad; S.N. 598.845 on 

‘ portable ped with self contained electronics; S.N. 608-317 on body 
q garment with built-in pads, wiring and commutator. . 


The Corporation has also developed a system for airfield 
* ground traffic control which is planned to assist airports where 
» traffic control of aircraft has become a serious problem. With 
i this system it is expected that an aircraft that is landing can 
be taken over a few feet from the ground and directed to its ul- 
timate destination by computers. This system is desiqned to op- 
erate when the airfield may be completely blacked out. It is be- 
«lieved that conventional radio communication need not be employed 
«for ground operation of the airfield. Patent number 3099834 has 
been issued by the Patent Office covering this system. 


Fy The Corporation owns a 3% royalty on the net selling price 


a (i.e. billed price less discounts, Shipping costs and commissions 


of sale) of a new transportation safety device covered by U.S. 

“letter patents #S.N. 553,095 and others to follow. This device 
consists of a new type of tire valve which is designed to indicate 
tthe air pressure in automobile, airplane, or truck tires while 

{stationery or driving. The indicator can be located directly be- 
fore the driver, and a warning signal and/or liqht indicate to the 
driver that the tire air pressure has reached a dangerous con- 
dition. No batteries of any kind are used in the valye and no 
wire connections to the wheels are made. Such a device, if suc- 
cessful, can warn the driver of . pending dangerous conditions in 
the tires. . 


CORPORATION'S FUTURE PLANS 
. | 

The Corporation is negotiating with agencies of a Central 
American. country for the construction of a pharmaceutical plant 
which will manufacture a number of pharmaceuticals, medicines and 
some insecticides. This plant will bea subsidiary corporation 
which will utilize raw materials available in the area and will 
supply its products to the countries of the Central American Com- 
non Market. The Corporation will own 75% of the stock of this 
subsidiary with local Central American citizens eee the other 


5 

It is anticipated that all the financing required Pe the sub- 
sidiary corporation will be made available by institutions within 
the Central American country. A construction site has been ob- 
tained and final architectural and buiiding specifications are now 
complete. f 


MANAGEMENT | 
| 
: The Corporation's officers and directors,the numbet of shares 

of stock beneficially owned by them and brief descriptions of 
esi backgrounds and business experiences are as. Folloy $: 


4 ” NAME . OFFICES HELD NUMBER OF SHARES 
Dr. Robert I. Sarbacher President, Treasurer TTY 500 
and Director 


-_- Clayton D. Gasque Executive Vice President bs 
- and Director 10,000 

Michael J. Martini Vice President and i 
. Director 16,900 


Madison B. Graves Secretary and Director 19,000 
ladis' 


‘Robert Goldstein Executive Secretary and _ 
A 5o:-* : Director . 70,000 


OR. ROBERT I. SARBACHER: 

Dr. Sarbacher held his first important position as Assistant 
to the renowned Dr. Chaffee, Head of Harvard's Engineering and Ap- 
plied Physics Department: Prior. to his academic work at Harvard, 
Dr. Sarbacher's educational training was “secured at Princeton, 
where he studied under Dr. Einstein and at other universities in 
the east. : . . 


He™tauqht at Harvard, the Illinois Institute of | Technology 
and Radcliffe and became Dean of the Graduate School of Georgia 
Institute of Technology, where he also served as Chairman of the 
Graduate Council. : : 3 : 


DR. ROBERT I. SARBACHER {Continued): 


In the industrial world, Or. Sarbacher served as President 
and Director of Research for. National Scientific Laboratories, 
Washincton, D.C.; Prosperity Co., Inc., Syracuse, New York; Allies 
Products Corporation, Miemi, Florida; Bowser, Inc., Chicago; 
Gudeman Co., Chiceao: “oseph Weidenhoff, Inc., Algona, Iowa; 
Electrofile Corporation, New York; Briggs Filtration Co., hashing- 
ton, D.C.3; and as Vice President of Haguire Industries, Inc., New 
York. He was institutional representative at the Oak Ridge Insti- 
tute for Nuclear Studies and a member of the Advisory Council, War 
Assets Administration. b 


Dr. Sarbecher also served as Professional Lecturer, George 
Washington University, Washington, 5.C., and as a member of the 
Nuclear Eneray Committee of the National Kanufacturers Association. 


He has written many books and scientific articles. Or. Sar- 
bacher's Encyclopedic Dictionary of Electronics and Nuclear En- 
gineering, into which he has invested more than $20,000.00 of his 
own funds for research and manuscript preparation, constitutes a 
Crowning achievement and fundamental contribution to the scienti- 
fic world. His consulting firm, Robert I. Sarbecher & Associates 
was located in Washington, D.c. 


He will be assisted by a staff of qualified engineers, 
Graftsmen and technicians and will have available for consultation 
the leading scientists in the United States. 


Dr. Sarbacher's residence address is 3817 Central Park Brive, 
Las Vegas, Nevada. : 


CLAYTON D. GASOUE: 

ewyer and public accountant, Mr. Gasque was President and 
General Manager of the South's largest truck farms for ten years. 
He operated a furniture manufacturing company for ten years 
has been closely related to the operations of several phases of- 
governmental activities for the past 25 years. His address is 
3701 Connecticut Avenue, Northwest, Washington, D.C. 


. MICHAEL J. MARTINI: 
Mr. -Martini fas been President and Director of Servus Pro- 
ducts Co. Inc. of Washington, D.C. since its Organization in 1956 
and Pres’ dent. and Director of Snider International Corp. of Mary- 
* Vand since 1967. He has a background in Business Administration. 
*His residence address is 925 First Street, S.E., Washington, D.C. 
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MADISON @. GRAVES: | 

Nadison B. Graves is a lawyer and the senior member of the 
law firm of Morse & Graves, Las Vegas, Nevada. He is a former 
United States Attorney for. Nevada and a Past-President of the 
Skate Bar Association of Nevada. His address is 116 South 4th 
Strect, Las Veaes, Nevada. 


ROBERT GOLDSTEIN: les 

Mr. Goldstein is owner and President of General Plumbing and 
Heating Co., inc., Las Veaas, Nevada, for the past 20: years. He 
is also Secretary-Treasurer and a Director of Raymond Construction 
Co.,- Los Anaeles, California and Las Vegas, Nevada. He has a 
background in Technical Business Administration. His residence 
address is 2812 Ashwood Circle, Las Veaas, Nevada. 

No officers or directors, with the exception of Dri Sarbacher 
will be paid any salary until actively engaged in profitable op- 
erations, which is estimated to be a minimum of six months to ane 
year. = ty . 


No other employment contracts have been executed with any 

other officer or director, and none are contemplated. | 

. | 

None of the above officers have active or working| control of 

any company doing business with the issuer, except the general 
counse], Mr. Madison B. Graves. : 


All other Pre-Incorporators, other than those listed above, 
own less than 10% of the outstanding stock. Fe. 


ACCOUNTING AND LEGAL COUNSEL 
Certified Public Accountant: General Counsel: 


| 
Daniel Goldfarb - Madison B.Graves,£Esq. 
Certified Public Accountant Attorney at Law 
846 East Sahara ; 116 South 4th 
Las Veaqas, Nevada Las Vegas, Nevada 
Patent Attorney: : | 
oris Haskel, Esq. IB 
Attorney at Law 
| 


Warner Building 
Washington, D.C. 


EMPLOYMENT ‘CONTRACT | 

The Corporation has executed a five-year. employment contract 

with Dr. Sarbacher, with provisions for renewal, wherein Dr. Sar- 

bacher shall devote his time and effort to the business jaffairs of 

the Corporation. The employment contract.specifies a' salary of 

$2,000.00 per month with provisions for adjustment. ‘All right, 

title and interest of patents, products and processes developed 

shall remain the property of the Corporation as per the terms of 
‘said contract. : 


CAPITALIZATION AND DESCRIPTION 
Ge ORDO er 


The Corporation's capitalization on formation was 5,000,000 
shares of Common Stock, par value $1.00 per share. The amount of 
stock outstanding and to be outstanding is as follows: 

Amt.to be Amount 
Outstanding of 
Amt.Authorized Amt.Outstanding If All Shares Shares 
As At As At Offered Are Held By 


Bitte: Se Eaisousmmieiconpes 


Common Stock 4,500,000 1,353,400 1,448,500(*1)3,051,500(*2) 
Common Stock 500,000 -0- 500,000 -0- 


(*1) This figure includes 50,000 shares underlying the op- 
tion to Louis M. Burgess, and 45,100 shares underly- 
ing the options outstanding in the Corporation's Pre- 
decessor, General Scientific Corp. (see caption "Pre- 
decessor"). 

(*2) This stock is held by the Corporation for trading, 

. acquisitions or later sale. 


‘All of the outstanding stock is owned by pre-incorporators. 


All stock is non-assessable and has full non-cumulative vot- 
ing rights and no pre-emptive rights; and wien issued, all shares 
will be fully paid. . 4 


- 


ANNUAL MEETINGS, FINANCIAL REPORTS 


vem AND PROXIES 

f The Corporation intends to furnish stockholders with a Certi- 
fied Statement cf Income and a Certified Balance Sheet after the 
close of each fiscal year. The Corporation has no definite. plans 
as to the nature or frequency of other reports to be issued to 
stockholders. , 


The Corporation will hold annual meetings on the first day of 
May of each year, solicit proxies and furnish to stockholders 
proxy.statements in substantially the form set forth in Regulation 
14 to the Securities Exchange Act of 1934 in connection with such 
meetings. tA : 


USE OF PROCEEDS ; : 
In the event all of the stock offered hereby is sold, the net 
proceeds to the Corporation will be $800,000.00 after payment of 
the Corporation's expenses. : : 


-It is presently contemplated that these proceeds will be uti- 
lized in the following amounts and order of priority (and to the 


extent feasible). The Corporation reserves the right; to revise its 
plans insofar as the application of proceeds is concerned. 


Commissions and Discounts . $150,000.00 (1) 
Expenses of the Issue $ 50,000.00 (2) 


| 
General Korking Capital $800,000.00 (3) 
< $7 ,000,000.00 


. | 

(1) In view of the agreement wherein no commissions on the 
sale of stock shal] be paid to, officers,! the proceeds 
to the Corporation may be greater than es|set forth in 
the above tabulation. 

| 
In connection with this issue, the Corporation is obli- 
gated to pay for any expenses in connection with the 
filing of the Letter of Notification and Offering Circu- 
lar, sales literature and stock certificates, original 
issue stamps, transfer agents charges, fees and dis- 
bursements of its counsel and accountants!and expenses 

of qualification under Nevada State Law. i 
As indicated under "Business; the Corporation has de- 
Signed and developed a muscle stimulator and a system 
for airfield ground traffic control in addition to the 
projects mentioned in this Prospectus. Thejworking cap- 
ital is intended to be used to produce models, proto- 
types and manufacturing facilities in addition to fur- 
ther research and development of other processes and 
Products. 
Since the offering is on a best efforts basis, there is no 
assurance that the entire proceeds referred to above will be re- 
ceived by the Corporation. In the event less than the full amount 
of proceeds is received, the funds will be retained, iby the ‘Cor- 
poration and any funds received from the sauies of the shares wilt 

hot be returned to purchasers. | 


UNDERWRITING ARRANGEMENTS | 


The Corporation, functioning as its own tacenentters will use 
its best efforts to sell to residents of the State of Nevada (the 
public) the securities offered hereby. All -or part of the securi- 
ties may be offered by the Underwriter to members of the National 
Association of Security Dealers, Inc., in Se cocars the Na- 
tional Association of Security SEINE Inc. Rules of Fair Prac- 
tice, Section 25. | . 
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The Corporation, without obligation,may terminate this agree- 
ment prior to the effective date of this offering if it determines 
that the finencial, market conditions or adyerse material changes 
in the effairs of the Corporation make it inadvisable to offer the 
securities, or after the effective dete, at the expiration cf 
twelve months as to any securities then remaining unsold. 


LEGAL OPINIONS 


Legal matters, in connection with the Nevada State Securities 
Laws, 4S amended, have been passed upon for the Corporation by 
Madison 8. Graves, Esq., Las Vegas, Nevada. 


To the best of the Corporation's knowledge, there are no le- 
gal proceedings pending or threatened against it. 


TRANSFER AGENT 
First National Bank of Nevada, Las Vegas,Nevada, Main Office. 
METHOD OF SUBSCRIPTION 


Checks or money orders in payment for the stock in the amount 
of $2.00 per share for the number of shares subscribed for should 
be made payable to "GENERAL SCIENTIFIC LABORATORIES, INC.” 


The form of Stock Subscription, annexed to this Offering Cir- 
cular, should be completed and Signed. These papers should then 
be either: 

(1) Handed to the sales agent 


= ARORE & 
(2) Mailed or delivered to: 


GENERAL SCIENTIFIC LABORATORIES, INC. 
3177 South Highland Drive 
Las Vegas, NEVADA 


The Corporation promptly will acknowledge receipt of each 
subscription and payment, and within a few days thereafter wiil 
cause to te issued and delivered a certificate or certificates for. 
the number of shares of stock subscribed and paid for in accor- 
dance with the instructions contained in the form of Stock Sub- 
sciption. : me : 


GENERAL SCIENTIFIC LASORATORIES, INC. 

Statement of Financial Condition “ 
As At July 31, 1967 | 

. September 11,1967 


Board of Directors 

General Scientific Laboratories, Inc. 
$177 South Highland Drive 

Las Vegas, Nevaca 


i‘ 


Gentlemen: mar 


Pursuant to your request, we have examined the books and records of Gen- 
eral Scientific Laboratories, Inc. for the period Aprii 106, 1967 to duty 31, 
1967 and as a result thereof have prepared 2 statement of financial condition 
as at July 31, 1967, 


GENERAL COMMENTS 
ASSETS 


Cash in bank ! 13,040.88 
Cash on deposit in First hational Bank of Nevada, : i oe ae 
Convention Center Branch, Las Vegas, Nevada 

Regular checking account 402.66 

ea ec ccm 12639222 

The above represents book balances as at duly 31, 1967, | 
reconciled by us with bank statements and verified by direct 
correspondence with the bank. The trust account indicated ' 
above is not a trust fund but merely a bank account from which | 
periodic transfers of funds are made into the regular account | 
-by Mr. James Ordowski attorney at law. Monies received by 
_ Mr. Ordowski to date represent invested capital and we have 
been advised that these funds will be transferred in total into 
the regular account as soon as the company begins its project 
‘operations. 


13,040.88 


Advances to Dr. Robert I. Sarbacher 2,154.50 


The above includes expenditures made in behalf of Dr. | 
S@rbacher and are considered to be advances as of this date. | 


Inventory Supplies Kees: | 27,801.40 


The above represents costs of supplies on hand as.deter- | 
mined by the appraisal of Thomas de Bruyn, Professional Engi- 
heer, dated June 13, 1967, a copy of which is attached herewith 
and detailed as follows: | 

Inventory supplies - biological 5,324.67 

Inventory supplies - electrical and nucleonic 18,832.86 

Inventory supplies - chemical 3,643.87, 


Total 27,801.40 


Fixed assets Sane, = Ses : 145,299.86 
The following fixed assets represents expenditures from : 
General Scientific Laboratories Inc regular bank account 

durine the period April 10, 1967 to July 31, 1967. ~ 
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Air conditioning cquipment : : 1. 371.32 
Leasehold improvements - in process 13,937.81 15,309.13 


No provision has been made for depreciation on air 
conditioning cquipment or amortization of jeasehold im- 
provements. 


The following fixed assets are detailed in the at- 
tached letter of appraisel from Thomas de Cruyn, Protes- 
Sional Engineer, 

Equipment - biological per letter 43,407.61 

additional costs per books 153.00 

Equipment - electrical and nucleonic 

Equipment - office 

Equipment - shop 8,362.67 

additional costs per books 186.02 


Library books . 123 
Small tools, gauges and instruments : -71 =129,990.73 


Total fixed assets . 145,299.86 


Pre-operating expenses wes ~ pce oy — 23,650.93 
The above includes expenditures paid to date representing 

pre-operating and organizational expenses. No provision has 

been made for amortization of these expenses at this time. 


Incorporetion costs 


The above represents legal fees in connection with the 
incorporation of General Scientific Laboratories, Inc. No 
provision has been made for the amortization of these costs 
at this time. 


Proyectscosts si = es ee a eee ee 9,858.41 


The above costs represent expenditures to, date on the 
related projects and do not reflect total project costs or 
loan commitments. 


— 77,835.19 


praisa} from Thomas de Bruyn 
Vegas, Nevada, as follows: 


Air-ground traffic controls patent 
application #3099834 i 53,125.00 


Muscle stimulator and body garment with built- 

in pad wiring and commutator application 

#SN598495, #SN598845 and #SN608317 24,710.19 
Total 77,835.19 


App. 135 
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LIABILITIES 


Accounts payable 
The above represents the following, | 
Daniel Coltdfarb 200.00 Kelly Services + 352,01 
Sparklets 50.47 IBM Typewriter | 12,88 
Printers of Hollywood 14.73 Staples Cab. Shop | 120.80 
SPD Office Supply 220.60 Bruner Corp. ' 153.00 
Vans Builders 137.17 General Plumbing | 60.00 
Nevada Power Company 116.51 CentraiTelephoneco,. 369,09 
Robert Goldstein 423.26 James Ordowski | 267,50 2,525.02 
Invested capital | 297,616.15 
General Scientific Lesoratories, inc. was incorporated on reg 
April 19, 1967, in the City of Las Vegas, County of Clerk, Jtate 
of Nevada. It has a capitalization of five million shares of common 
stock at $1.00 par value. To date invested capital represents the 
following: ~ : 
Cash invested 62,327.85 
Invested capital credit to Dr, Robert I. : eae 
Sarbacher, applicable to equipment, supplies, 
books, small tools, gauges, instruments and 
patents as detailed in ee letters from 
Thomas de Bruyn, Professional Engineer 235,288.30 
Total 2 rT" 297,616.15 
| : 
OTHER GENERAL COMMENTS 


Dr. Robert I. Sarbacher, has for valuable Soa ROPERS assigned to 
General Scicntific Laboratories, Inc. al] of his right, title and interests 
ain the equipment, supplies, library books, small tools, gauges and instru- 
ments as listed in the letter of inventory evaluation dated dune 13, 1967 
from Thomas D. de Bruyn, Professional Engineer, as well as all rights to the 
patents listed in the second letter attached from Mr, de Bruyn which refer 
to those patents applicable to the airfield-ground traffic icontrol, muscle 
stimulator and body garment with built-in pad wiring and commutator. Or. 
Sarbacher will be issued shares of stock in this corporation, the number to 
be determined by both he and the Board of Directors, following a mutual 
agreement as to comparable value. As of this date, no stock has been issued 
to any of the investors, 


SCOPE OF EXAMINATION ' 


i 
My examination of the books and supporting records wds made in accor- 
dance with ‘generally accepted accounting procedures. As noted above, the 
valuation of certain assets assigned was based upon the inventory evaluation 
and verification of historical costs as indicated in the. letters attached 
from Thomas D0. de Bruyn, Professional Engineer, dated June 13, 1967. Mr. de 
Bruyn and his staff prepared a physical inventory of the fixed assets which 
is in support of his summary evaluations. Except for my non-verification of 
the inventories of fixed assets and patent costs, in my op nion, the accon- 
panying statement of financial condition presents fairly the financial posi- 
tion of this corporation at July 31, 1967 in conformity with generally ac- 
cepted accounting principles applied on a consistant basis. 6 
verity /fsencn a 


¢ ketedert- C/A 


DANIEL GOLDFARB | .- 


GENERAL SCIENTIFIC LABORATORIES, INC. 
STATEMENT OF FINANCIAL CONDITION 
As at duly 31, 1967 


ASSETS 


CURRERT ASSETS: : 
Cash on hand and in bank 13,040.88 
Advances to Dr. Robert I.Sarbacher 2,154.50 
Inventory supplies 27,607.40 


TOTAL CURRENT ASSETS : 42,996.78 
EIXED ASSETS: : . 

Air yr conditioning equipment 

Leasehold improvements, in process cost 

Equipment - biolegical 

Equipment - electrical and nucleonic 

Equipment - office 

Equipment - shop 

Library books 

Small tools, gauges and instruments 


TOTAL FIXED ASSETS (not including 
provision for depreciation) 145,299.86 


DEFERRED CHARGES AND OTHER ASSETS: 
Pre-operating expenses 23,650.93 
Incorporation costs 500.00 
Project costs -San Salvador 9,673.91 
Project costs -tire valve 179.50 9,858.41 
Patent costs 77,835.19 111,844.53 


TOTAL ASSETS ; 300,141.17 ° 
LIABILITIES AND CAPITAL 


CURRENT LIABILITIES: * 
ccounts payable 2,525.02 
INVESTED CAPITAL: : 
Common stock authorized 5,000,000 shares Se 00 
par value, stock to be issued : 
Invested capital as at July 31, 1967 § 297,616.15 


TOTAL LIABILITIES AND CAPITAL 300,141.17 


Subject to comments in accompanying letter. 


EQUITY SECURITY 


Prior to application for registration under Nevada Securities 

Act, Chapter 90 N.R.S., as Amended in 1967, cash in|the amount of 

SIXTY ONE THOUSAND NINE HUNDRED ($61,900.00) DOLLARS was advanced 
by: I 
(1) Salvatore I Pellento and 

Annette T. Pellento, as Joint Tenants 5,000.00 


(2) William A. Hamilton and 
Mary Jane Hamilton, as Joint Tenants $ 5,000.00 


(3) Joseph Rosky and Mitzi Rosky, 
as Joint Tenants eietelere 6,000.00 


(4) Milton Dubrov 5 : --' * $10,906.00 


(5) Lawrence Shulman and Carcle G. 
Shulman, as Joint Tenants......ceceene: 5,000.00 


(6) Benjamin H. Cohen and Gloria G. | . . 
Cohen, as Joint Tenants........... ‘ 5,000.00 


(7), Salvatore. D. Gallotta and Marie 


B. Gallotta, as Joint Tenants... 10,000.00 


$ 
(8) Michael J. Martini... | .$ 6,900.00 
$ 9,000.00 . 
$ 61,900.00 


(9) Miss Dorothy Webb.... 


_ to the Corporation in order to meet certain obligations and pro- 
vide working capital. Also, Dr. Robert I. Sarbecher contributed 
certain equipment and supplies, in the amount of $157,453.85. The 
evaluation of this equipment and supplies was prepared by Thomas 
de Bruyn, P.E., of Nevada, who certified the above figures. 


The stockholders approved the issuance of conaon stock to the 
above named pre-incorporators to satisfy the cash | advances they 
made at the rate of one share of common stock for each dollar ad- 
vanced, and to Dr. Sarbacher, the issuance of 150,000 shares to 
cover the personal property assigned by him to the Corporation. 
All of the pre- incorporators above named agreed to hold the certi- 
ficates of common stock for a period of one year from the date of 
registration under Nevada Securities Act to comply mae N.R.S. 

90, We Said certificates being as follows: 


CERTICICATE NO. TO SHARES 


001 Salvatore I. Pellento and 5,000.00 
Annette T. Pellento, as Joint 
Tenants with Right of Survivorship 


i 
William A. Hamilton ard mo 
Mary Jane Hamilton, as Joint . 

Tenants with right of 

Survivorship 


Joseph Rosky and Mitzi Rosky 
as Joint Tenants with Right 
of Survivorship 


Milton Dubrov 10,000.00 


Lawrence Shulman and Carole G. 5,000.00 
Shulman, as Joint Tenants, with . 
Right of Survivorship 


Benjamin H. Coken and Gloria G. 5,000.00 
Cohen, as Joint Tenants with 
- Right of Survivorship 


Salvatore D. Gallotta end Marie 10,000.00 
B. Gallotta, as Joint Tenants ; 
with Right of Survivorship 


Michael J. Martini 6,900.00 
Dr. Robert I. Sarbacher 150,000.00 
Miss Dorothy Webb . 9,000.00 
Joseph Rosky and Mitzi Rosky 1,000.00 
as Joint Tenants with Right of 
Survivorship 
Letters ‘attesting to the retention of this stock, signed by each 
of the above, stockholders were attached to the minutes of the 


Stockholders’ Meeting held on September 3,1967. Each COPING 
was stamped with the following legend: 


“The shares represented by this certificate 
have not been registered under the Securities 
Act of 1933. The shares have been acquired for 
investment and may not be sold, transferred, 


pledged, or hypothecated in the epoene 
of an effective Registration Statement 
for the shares under the Securities Act 
of 1933, or an opinion of counsel to the 
ce that resistration is not required 


under said Act.* 


IN WITRESS WHEREOF, I have hereunto set my hand this 15th day of 
September 1967. 


DANIEL GOLDFARB 
i 

y 

Certified Gaubiie RKecountant 


\Soneas Gg he Bren, p & 


CONSULTING ENGINEER ; (702) 384-0264 


: > .) : 
Froivssional Engineer June 13, 1967 ; 1734 South Main Street 


Nevada No. 753 LAS VEGAS, NEVADA 89105 
General Scientific Laboratories, Inc. 
3177 South Hightand Drive 
Las Vegas, Nevada 


Gentlemen: 


I have verified the costs accrued to the development of these 
patent applications and patents. 


The costs, in total are listed below: 
1. (Patent #3099834, Airfield-ground traffic control 


Labor, Direct $ 41,099.00 
Labor, Indirect 8,341.00 
Material & Supplies 2,166.00 
Travei 1,020.00 
Patent 500.00 
F $ 53,125.00 


iPatent Application #S5N598,495, Induction energized pad 
for muscle stimulator. 


s 
2 
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Patent Application #SN598 845, on portable pad with self- 
-contained electronics for muscle stimulator. 


Patent Application #SN608,317, on body garment with built 
in pad, wiring and commutator. 


Labor, Direct $ 14,336.76 (Item 2,3 and 4 
Material & Supplies 2.504.73 are grouped in this 
Travel 6,268.70 breakdown) : 
Patent Attorneys 1,600.00 


324,710.19 


These patents are unencumbered in any way and are assigned 
to the General Scientific Laboratories. 


ee a a ee na 


Very truly yours, 
DE BRUYN ENGINEERING 


a ae fy 


By: Thomas D. de Bruyn, P.E. 


Webs Member NSPE - AWWA - ASHRAE - CEC 


Nevada No. 753 


Woe G dePruyn, PE 
: CONSULTING ENGINEER . 


aineer 


June 13, 1967 


General Scientific Laboratories, Inc. 
3177 Highland 
Las Vegas, Nevada 


Gentiemen: 


We have completed the inventory evaluation 
equipment end supplies located at 3177 Highland 
Nevada. This material 


Supplies -Electrical and Nucleonic.... 
Supplies -Chemical.... 
Library Books 


1. 
2. 
3. 
4, 
5. 
6. 
7 
8. 
9. 


All of this material has been priced by 
voice or a supply house invoice, 
few cases, by our evaluation and estimates. 
tached indicate in each case the 

_ Catalogue number or estimate. 


The 


Three units of 
vered by insurance 
settled. These are: 
Gas Generator, VWR 
Equipment, Item 2, Page 6, 
31742 - $65.00; and Biological Equipment, 
Model WT Doplicell - $65.25. 


your equipment, broken in 

and will be replaced as 
Biclogical Equipment, 

Cataloque Number 32420- 


Item 


One unit of Chemical Su 
will be replaced by the insurance company. 


(702) 384-0264 
1734 South Main Street 


|fer your 
» Las Vegas, 


has been classified as follows: 


oe 


43,407.61 - 
62,141. 
6,651. 
8,362. 
5,324. 
18,832. 
3,643. 
7,753. 
1,335. 


$157,453.11 


dee 
dee 
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imanufacturer's in- 


by Commercial catalogue, and ina 


linventory list at- 


supplier, ‘the invoice number, 


shipment, are co- 


soon as the claim is 
Item 1, 
$93.833 


Page 6, Kipp 
Biological 


Vacuum Manometer, VWR Catalogue Number 


83, Page 3, Ronco 
L 


pplies has been broken in shipment and 
This unit is Chemical 
Supplies, Item 1, Page 2, 5 lbs. of Sulphur - $6.50. 


| LAS VEGAS, NEVADA 89105 


Seneral Scientific Laboratories, Inc. Page Two 
Las Vegas, Nevada : June 13,1967 


Note: When the extensions of the unit price appear to be a 
few cents in excess of the product of the quantity and the unit 
price, this is because postage which was billed on the invoice has 
been included. c 


This work has been performed by professional engineers fami- 
liar with the equipment and suppiies, and we certify that the 


above figures are accurate and correct to the best of our know- 
rledge and belief. : - 


Sincerely, 


DE BRUYN ENGINEERING 


iy 4 > 
ww tecerbboe Petty J 


Thomas D. de Bruyn, 
Consulting Enginee 
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United States District Cour 
FOR THE 


NW DISTRICT OF TF 


[DEFENDANT'S EXHIBIT 3(a)] 
| 


CREDZIP CARD INC e, 
Wee 


IN BANKRUPTCY 
No. -3X._-3-572__. 


hm Qs 
wi 


ty poe 
tre 


> 


* Manu fa: 7 


inivexsal Credit 
USTER Cards 
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STRIENT OF TRUST 


%ZS , in this district, on the | dayof May ,1956 . 
[Uf the creditors elect a trustee, use paragraph (1) and strike paregraph (2) ; if the creditors 
fail to clect a trustee, use paragraph (2) and strike paragraph (1).] 
(1) Philip I. Palmer, Jr. ,of Dallas, Texas 
| , having been 
appointed trustee. of the estate of the above-named bankrupt by his |creditors, as provided in the 
Bankruptcy Act, | 
_ Iv 1s ORDERED that the appointmentof Philip I. Palmer , or. , as trustee 
be, and it hereby is, approved, and the amount of his bond is fixed at $10,000.00 dollars. 


(2) The creditors of the above-named bankrupt having failed to appoint a trustee as provid- 
ed in the Bankruptcy Act, ,of | 


, 


is hereby appointed trustee of the estate of the bankrupt, and the amount of his bond is fixed 


j | 
at dollars, [Whitehurst 


| Referee.in Bankruptcy. 


FPL Mim—2-5-66-1M PAOS-1760 
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IN THE MATTER OF 
UNIVERSAL CREDA TF CARDS, INC., SNAK-BBR, INC., WESTERN i 
« 
STAR DISTRIDSTING, INC., STARK WARSHOUSING, INC., FOODTO IN BANKRUPTCY 
FINANCE & LEASE, INC., CONCENTRAYED FOOD CORPORATIONS NO. 
TECHOMATIC INDUSTRIES. INC.e, KUPPAMATIC Bankrupt. 
DISTRIBUTING CO., INC., WORLD WIDE MANUFACTURING CORP 


& HAMBY INDUSTRIES 


OPERAPING 
DSR APPROVING, TRUSTEER’S BOND 


At Dallas, Temas , in said district, on the 16th day of Mey »19 66 
Universal Crea@it cards, Inc.,- 


its alter egos ang ving g been duly. adjudged 


The above named 
them 


@ bankrupt on @ petition filed b3/6¢ against{/piyh’on the 14th day of Feb. ,19 66 ; 


. ue 2X, CL. , of allas, Texas , in said district 

cinted trustee of the estate of said benkrupt, and having duly qualified by 

Sar rient sureties for the faithful performance of his official duties in the 
Ger of this court, viz, Ten thousand and -------------00/100 


doliars; 


Ir ts onperep that the said bond be, and it hereby is approved. 
A PRUE COPY y Elmore Whitehurst 
ATES? 23 2aeee hI 19 ZE Referee in Bankruptcy. 
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IN THE DISTRICT COURT 
FOR THE NORTHERN DIST 


DALLAS DIVISION 


IN THE | MATTER OF 
UNIVERSAL CREDI@ CARDS, INC., 


ARUP TL 


ORDER DIRECTING 
POSSESSION _O2 
THE SSTATS AND WRIT OF Se 
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April, 1966, came on to be heard before the Cor 


* 


tion of the Receiver of t 
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“now pending in this Court, and being acmini ea hexein, pray- 


nd nyn> 


the Estate o£ UNIVERSAL CREDIT CARDS, INC., 

possession o£ the assets and propexties of the following 
; ae | 

companies: : 


SNAK-BAR,. INC. 
WESTERN STAR DISTREEUTING, INC. 
‘SPAR WAREZOUSING, INC. 
FOODCO FINANCE & LEASS, INC. 
CONCENTRATED FOOD CORPORATIONS 
@ECHOMAGIC INDUSTRIZS, INC.| 
KUPPAMATIC DISTRIBUTING CO., INC. 
WORLD WIDE MANUFACTURING CORP. 

HAMBY INDUSTRIES 


a 


Thereupon the Court heazd the application of the Re- 


ceiver, the evidence introducec ané the statement and argument 
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of counsel, a it ; i ee The wou tui. Sue and proper 


Receiver herein, =:. 24 i SER) Teese 


given suéficient time with. «ich to answer 


that the Ixving Bank & Trust Company may Zile 
its application for the purpose of reopening th S proceeding, 


and for similar xrelicf, and that in : such applicatioa 


vbre filed, that hearing thexcon woulda be had on April 7, 1966, 


at the hour oe 12:00 A. M., and the Court here and now finds 


that such benk has not file@ such e ci xeopening 
this proceeding, and such order r ld therefore 
be considered ane csemed final oxaer as to such bank 
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now Zincing that the Receiver PHILID I. PALMER, ES has 
“prayed for an order restraining and enjoining the individuals 
Cc. A. HAMSY, oR., PAUL HAMBY, WILLIAM @. FULLER anc CSARLES 

E. EDWARDS srom in any manner ee conveying, hypothe 
cating or moxtgaging any of the proper ties and assets of said 
corporations herein named, and from in any manner changing the 
cusporations penci ag. the ae cause order herein, 


enjoining such part. 
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' [DEFENDANT'S EXHIBIT 4] ASSIGNMENT 


— 


WHEREAS on the 20th day of August, 1965, Thrift 


<m GWre 2 « Mer 


Credit Corporation assigned certain instruments, documents, and 


rights to Hamby Industries, Inc. and c. A. Hamby, which instruments: 


EOE S and rights are more specifically hereinafter described, 


bna 


WHEREAS Hamby Industries, Inc. has been adjudicated 


a Bankrupt by the united States District court for the’ Northern 


« 


District of Texas, Dallas Division in Cause No. BK 3-572, and 


WHEREAS Philip I: Palmer,Jr. is the duly elected, qual‘ 
. a 
fied and acting Trustee in Bankruptcy in that proceeding, and is 


} 


row involved in various matters of litigation arising out of that 


‘transaction, and 


° 


. . % 
WHEREAS I, Cc. A. Hamby, have been advised by Philip 1. 


e 


Palmer, Jr. that some of the Defendants in those Proceedings are 


j - 
Centending that Philip I. Palmer, Jr.,as-Trustee in Bankruptcy of 


> 


Hamby Industries, Inc. not vested with all of the right, title and 


NOW, THEREFORE, C. A. Hamby, do hereby assign, trans— 


» release and quit claim unto Philip i- Palmer, Jr., as Trustee 
im Bankruptcy of Hamby Industries, Inc: all of my right,title ana 
interest in and to all items assigned by Thrift Credit Corporation. 


as above outlined including the following:. 


App. 151 
2 


Loan Agreement, dated July 27, 1965 by and between Thrift Credit 

Corporation as Lender, Parliament: House Motor Inns, Inc., Parlia- 
= i 

ment House of Clearwater, Inc. and Orlando Motor Hotels, Inc. 

as borrowers; and Floyd L. Shellman, Betty J. sheliman, Byron 

E. Prugh, Helen F. Prugh, Ned Eddy, Sr., and gulie BESSY 5 individu- 

ally; 

Sexvice of a copy cf this 

by sexvice upon their counsel 


nar; 
te Sank 


. I hereby certify that the foregoing is 4 
true copy of the original theneos now in by 
office this the <o77% aay o Downe” 
19,20 at Dallas, Yexas. 


Elmo:s Whitehurst 
Roferve in Bankruptcy 


App. 152 
4 “ 


[DEFENDANT’S EXHIBIT 5] 
t WHEREAS, UNIVERSAL CREDIT CARDS, INC. has been 
faajudicated as bankrupt under the provisions of the Bankruptcy 
Act ina certain procceding which is. styled IN THE MATTER OF 
jonzversa: CREDIT CARDS, IJNC., and which is No. BK 3-572 on 
ithe docket of the United States District Court of -the Northern 
aaa of Texas, Dallas Division, end in such proceedings 
jtne court entered its order on April 12, 1966, adjuding 
, INC. to be the alter ego and 
je Subsidiary and adjunct and agent of the bankrupt corporation 
es directed the Trustee in Bankruptcy of the Estate of 
a universal Credit Cards, Inc., Hon. Philip I. Palmer, Jr.,to 
boone over the assets of HAMBY INDUSTRIES, INC., including the 
icauses of action held by HAMBY INDUSTRIES,INC., and to 


‘aGminister such corporation, its affairs and its property as’ 


part of the Estate of UNIVERSAL CREDIT CARDS, INC.; and, 


% . 
‘ . WHEREAS, by virtue of such orders of the Bankruptcy 


Court, the aforesaid PHILIP I. PALMER, JR., as Trustée aforesaid, 
frotas, and asserts a cause of action against ROBERT I. 
jSARBACHER, and upon.which such causes of action the said 
e ? , 


\rrustee in Bankruptcy is joinedin litigation in the District 


? - . 
i} 


‘Court of Dallas County, Texas, and in the Federal District 
2 , 


* Court for the District of Columbia, and the undersigned desires 


Lo convey and assign to the said Trustee in Bankruptcy, 


fputirp I. PALMER, JR., all my right, title and interest in ana 
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_to any and all causes of action against ROBERT I. SARBACHER, 


both liquidated and unliguidated, and sounding either in 


contract or in tort, ang every kind, nature and character. 
NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS * 
that I, C. A. HAMBY, JR. of the County of Dallas Ss, State of 
| 


Tepe. for and in consideration of the sum of TEN AND NO/1OO 
($10.00} DOLLARS, cash in hand paid to me, and the receipt 
of which being hereby admitted and confessed, and other good 


and valuable consideration, do by these presents | 


transfer, assign and convey unto the said PHILIP) 
IRE, Trustee aforesaid, and in such capacity as Trustee in 


BaAdkruptey aforesaid, all my right, title and interest in and 
fF 
_to any and all causes of action, rights of Scion and claims 
: 
of every nature and character, both liquidated and unliquidated 


an@ whether sounding in tort or in contract, TO HAVE akD TO 
HOLD anto cae said PHILIP I. PALMER, JR., his successors 


ant assigns, and in his capacity as Trustee in Bankruptey of 


| 
the Estate of UNIVERSAL CREDIT CARDS, INC., hereby intending 


by, this assignment to convey and assign unto the .said PHILIP 


I. PALMER, JR., as Trustee aforesaid, all rights, claims, 

causes of action, choses in action that I have of may have 
| 

or assert against ROBERT I. SARBACHER arising by reason of 
| 

the relationship between such ROBERT I. SARBACHER and 

ee CREDIT’ CARDS, INC., HAMBY INDUSTRIES sn myself, 
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so that all right, title and interest therein shall vest 
completely and fully in the said PHILIP I. PALMER, JR., 


Trustee aforesaid. 


DATED AT DALLAS, TEXAS, this S/<6_ day of 


SE LALLAMA A , 1967, to certify which, witness 


. 


my hand and seal of office. 


L £ ; 2/2 ao ts (as a 


at / — 
- A. Hamby, Jxr 


THE STATE OF TEXAS 
COUNTY, OF DALLAS I 
‘BEFORE ME, the undersigned authority, on this 
day personally appeared C. A. HAMBY , JR., known to me to be 
the person whose name is subscribed to the foregoing 
instrument and acknowledged tome that he executed the same 
for the purposes and consideration therein expressed. 
GIVEN UNDER MY HAND AND SEAL OF OFFICE, this the 


3let Day oF Tze «Ban TSSTR 


yzthas C0. fe r22c 
Notary Public in and for 
Dallas County, Texas 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA ! 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. The trial Court’s decision that an option contained in a 
written contract had not been exercised by a now bankrupt corpo- 
ration or its President, based solely on hear-say SESE is error; 
and 


2. Where the Court indicated its acceptance of this inadmissi- 
ble testimony, was the Court also in error in denying Appellant suf- 
| 


ficient time to furnish witnesses and other evidence not immediately 
available, to support the testimony of the Appellant? 


3. Was the Court in error in rejecting the appellant Sarbacher’s 
attempt to obtain sufficient time to produce a written memorandum 
which he for the first time recalled during the course of the trial? 


4. Was it necessary for Sarbacher’s counsel to employ dilatory 
tactics in order to stall the trial of the cause so witnesses could be 
produced on the following day, and was it error for the Court to 
refuse to adjourn early on the day of trial so as to make possible 
the presentation of ‘a witness from Texas the following day? 


5. Was the Court in error in denying the Appellant’s motion 
to reopen his case in order to present evidence of the existence of 
a remembered written memorandum of the exercise of the option? 


6. Was the denial of a motion for a new trial an abuse of dis- 
cretion on the part of the trial Court? 


7. Was it an abuse of discretion for the Court to deny a motion 
for new trial, when the ends of justice would be served by a grant- 
ing of the motion, and the ends of justice not served by a denial of 
the motion? 


8. Where the motion for a new trial was supported by a doc- 
ument which was submitted as an exhibit and by the sworn state- 
ments supplied to the Court in affidavit form establishing the exer- 
cise of the option, was it error for the Court to reject said motion, 
and did such rejection constitute an abuse of discretion? 


The pending case has not been previously before the Court. 


REFERENCE TO RULINGS 


The Court (Tr. 50) overruled the Appellant’s objection to the 
witness Palmer’s summary from records he had read without the 
records being present or being offered in evidence. 


The Court (Tr. 53) overruled Appellant’s objection to the wit- 
ness Palmer’s oral summary of the contents of documents he had 
examined, but the documents were not present nor were they 
offered in evidence. 


Appellant (Tr. 69) requested the Court to allow bin to bring 
in a witness from Texas on the morning following the commence- 
ment of the trial, and to continue the case for such purpose. The 
Court would not. 


Appellant (Tr. 69) moved the Court to allow him 4 to reopen his 
case, and the Court denied said motion. | 


The Court made findings of fact and reached conclusions of 
law, all contrary to the evidence and the law (see Findings of Fact 
and Conclusions of Law. The Court denied Appellant’s motion for 
a new trial on April 9, 1970, and such denial was an abuse of dis- 
cretion. 

| 
STATEMENT OF THE CASE 

On the 22nd day of December, 1965 the Appellant herein, 
Robert I. Sarbacher, hereinafter referred to as “Sarbacher,” filed a 
complaint to set aside a deed of trust and cancel a note, and alleged 
the circumstances under which he had entered into an agreement 
for the purchase of shares of stock of four insurance companies in 
partnership or in a joint venture with three others. He alleged that 
under the arrangements then made a deed of trust and a note secured 
by such deed of trust were executed by Sarbacher and used as col- 
lateral for a certain loan made by the Thrift Credit Corporation, but 
Sarbacher’s joint adventurers failed to do what they were supposed 
to do and, as a result, Sarbacher contacted one C. A. Hamby and 
arranged for a transfer of his equity position. Under a written con- 
tract Hamby had a right to exercise an option given to him and to 


obtain all’ of the equity position of Sarbacher. Sarbacher alleged 
that Hamby had exercised the option but had thereafter refused to 
return thé collateral note and cancel the deed of trust as provided 
for in said written agreement. 


To this complaint the Trustees named in the deed of trust 
answered, alleging that they had no knowledge of the facts and 
neither admitted nor denied the allegations. The other defendants, 
C. A. Hamby and Hamby Industries, Inc., denied the jurisdiction of 
the Court, and said that the complaint failed to state a cause of 
action. The answer was filed by the two principal defendants on 
the 28th day of January, 1966. 


Sarbacher filed his certificate of readiness seeking to place the 
case on the ready calendar for trial on April 4, 1966. In response 
to this attempt to put the case on the ready calendar, on May 12, 
1966 the'attorney for Hamby and Hamby Industries, Inc., filed a 
suggestion of bankruptcy of Hamby Industries, Inc. It was not until 
February 10, 1967 that the Trustee in Bankruptcy filed an amended 
answer and a counterclaim, in which counterclaim he sought fore- 
closure of the mortgage given. Sarbacher, on the 6th day of Novem- 
ber, 1967, again filed a certificate of readiness which was opposed 
by the Trustee, and one of the grounds given for the opposition 
was the extensive discovery would have to be undertaken to ade- 
quately prepare for trial. The Trustee in Bankruptcy further asserted 
that the factual background of the case and the amount involved 
was substantial. On the 8th day of December, 1967 the Pretrial 
Examiner recommended that the opposition be sustained. 


A companion case had long been pending in Texas. Practi- 
cally all of the witnesses and documents necessary for the dispo- 
sition of this cause were available in Texas, but not in the Dis- 
trict of Columbia, except by deposition. The requirements of local 


Rule 13 were waived by Order of the Court until the 2nd day of 
January, 1969, or until the Texas case had been tried, whichever 
occurred sooner. 


In November of 1969 the cause was called, and Sarbacher was 
told to either place the case on the ready calendar or dismiss the 


same. The dismissal could not be entered because the pending fore- 
closure was being prevented by this suit, and the Court thereupon, 
on Order filed, placed the case on the ready calendar, but provided 
that it would not go on the daily assignment for trial before Janu- 
ary 2, 1970. | 


Sarbacher was at that time living in California, and the witnes- 
ses were all living in Texas or elsewhere, but none were in the Dis- 
trict of Columbia. Sarbacher came to the District of Columbia and 


reviewed the case for pretrial, and the pretrial statement dated 
February 10, 1970 was prepared by the parties and, under direction 
of the Pretrial Commissioner, and the sole issue was whether or not 


the option contained in the contract had been exercised. 


At the pretrial the Trustee’s attommey agreed that he would 
produce for use at the trial, if available, a copy of a suit brought 
in New York against the Thrift Credit Corporation, and would also 
produce certain releases and agreements of the original ¢o-adventur- 
ers of Sarbacher, and their resignations as Directors and officers. 
The production was also requested of the records of the insurance ~ 
companies showing the assumption of complete control] iby Hamby. 
It was also agreed that a deposition taken in Texas would be used 
as evidence in the District of Columbia cause; and the Pretrial Exam- 
iner ordered the case put on the daily assignment for tral on the 
day following the pretrial. 


The case came on for trial, and the Court committed certain 
errors which are hereinafter set forth, and orally found for the Trustee 


in Bankruptcy (Appellee). Sarbacher promptly filed a motion to set 
aside the findings of fact and to grant a new trial, and gave as his 
reasons that the finding of the Court that no election by Hamby 
had occurred was contrary to the evidence, that the Court’s denial 
of the motion for the Appellant for additional time to present a wit- 
ness from Texas on the basic issue was in error and an abuse of dis- 
cretion. Additionally, Sarbacher, in order to make clear to the 
Court that the Court had made a mistake and that there had been 
an exercise of the option, presented the affidavit of James Clyde 
Straus, III, the affidavit of Carl Dungan, the affidavit of Ruth J. 
McGuire, the affidavit of Roy True, an attorney in Texas; and Dr. 
Sarbacher made his own affidavit explaining the difficulties he had 
encountered, and included in his affidavit a written doucment 
signed by Hamby confirming the exercise of the option. This docu- 
ment was also confirmed by Ruth J. McGuire, who also attached a 
copy of the memorandum signed by Hamby to her affidavit. 


Reference had been made to the possibility of this document 
being available to the Court during the course of the trial when Sar- 
bacher was asking for additional time within which to submit addi- 
tional evidence in this, a non-jury case. 


After the filing of the motion to set aside the findings of fact 
the Court, on the 23rd of March, 1970, signed the findings of fact 
and conclusions of law, and an Order for judgment; and on the 9th 
day of April, 1970 denied the motion to set aside the findings of 
fact and for a new trial, without hearing the same and without 
allowing Sarbacher’s counsel to argue such motion. 


From this action Sarbacher promptly appealed. 


STATEMENT OF THE FACTS 


Dr. Sarbacher was a doctor in scientific research and develop- 
ment (Tr. 4), and met one Brine Ryan and a man named Gilliland. 
As a result of what they told him Dr. Sarbacher entered into an 
agreement dated the 26th day of January, 1965, which agreement 
is in writing and a part of the record in this case (Tr. 4). ‘Under the 
terms of said agreement Dr. Sarbacher was one of the four persons 
signing for the acquisition of the equity in the stock of four i insur- 
ance companies (Pitf’s. Exhibit No. 1). The stock was held as col- 
lateral for large loans, and that is what is meant by the equity posi- 
tion. In order to have sufficient collateral for the transaction and 
as front money, a promissory note was signed by all ofthe four 
adventurers, including Dr. Sarbacher, on January 26, 1965, said 
note being in the sum of . . . . $450, 000.00. The note was secured by 
a deed of trust which was meee in March of 1965 by: (Dr. Sar- 
bacher, and gave as security real estate in the District of Columbia— 
the private home of Dr. Sarbacher (Pitf’s. Exhibits No. 2 and No. 
3). 


Additionally, Dr. Sarbacher had given a mortgage on ontien 
piece of property in Maryland, but the property in the Di trict of 
Columbia was the item involved in the pending litigation. | 


The note was payable to Shelman and Prugh, who endorsed 
said note and delivered it to the Thrift Credit Corporation, a New 
York banking institution. 


The co-adventurers failed to perform their obligations, and Dr. 
Sarbacher met one Hamby who was the owner of Hamby Industries, 
Inc., and the corporation was the alter-ego of the said Hamby. 
Hamby represented to Dr. Sarbacher—and Dr. Sarbacher believed 
him—that the financial situation was such that he could take over 
the insurance companies, and they entered into an agreement in 

| 


writing on the 14th day of August, 1965 under the terms of which 
Hamby received a fifty per cent'interest in the equity position of 
Dr. Sarbacher and the right or option for the remaining fifty per 
cent for which Hamby was to return to Dr. Sarbacher his collateral 
which had been pledged to the Thrift Credit Corporation. Dr. 
Sarbacher testified that Hamby did exercise the option but did not 
return the collateral, although he used the money to the credit of 
the insurance companies to pay off the Thrift Credit Corporation, 
and the Thrift Credit Corporation assigned all of its right, title and 
interest in the note given by Sarbacher to Hamby and Hamby Indus- 
tries, Inc. (Tr. 11 and 12; Pitf’s. Exhibit No. 4). 


At the time the note was given to Kaufman of the Thrift Credit 
Corporation, Kaufman understood and agreed that this was an accom- 
modation presentation, and when Kaufman made the deal with 
Hamby to turn over the note secured by the deed of trust to Hamby 


(Tr. 15), Kaufman specifically said that he would not sell to Hamby 
except under the condition that Sarbacher’s property—referring to 
the collateral—would be returned to Sarbacher; and Hamby agreed 
to this in the presence of Hamby’s brother Paul, Mr. Kaufman and 
Dr. Sarbacher. In fact, the money used to pay the Thrift Credit 
Corporation came from the insurance company funds which Hamby 
had taken over (Tr. 16). 


Although Hamby had gotten the note from the Thrift Credit 
Corporation and although he had exercised the option, he failed to 
turn the same over to Dr. Sarbacher, although he never denied that 
he would do this. 


All of the prior parties had resigned from the insurance com- 
panies, Hamby had taken the same (Tr. 29-31), and Sarbacher’s note 
had been delivered to Hamby; but one of Hamby’s other companies 
went bankrupt, and as a result Hamby Industries, Inc. was involved, 
and the Trustee in Bankruptcy took over. 


The deposition of one John Mark, whose said testimony had 
been taken in Texas in the Texas case, was read. He testified that 
Mr. Hamby had told him that he was getting all the collateral back 
for Dr. Sarbacher (Tr. 34-36). 


After the noon recess of the trial Dr. Sarbacher was returned 
to the witness stand and testified that since the noon Tecess he had 
remembered that there was a written memorandum from Hamby 
with reference to the fact that he had elected to exercise the option, 
and the following occurred (pages 42 and 43 of the transcript): 


| 

“THE COURT: What you are trying to do, reopen 
the case? | 

“MR. FRIEDLANDER: The nature of that, yes, sir. 
We have discovered during the noon recess, I thought 
we'd be interested in finding out what the facts were. 

“THE COURT: You mean after five years, you dis- 
cover in the noon recess that you have a writing that 
exercises the option? 

“MR. FRIEDLANDER: No, we have a emi eanoke 
I wanted the Doctor to describe it because I’ve never 
seen it.” | 


* * * 


“MR. FRIEDLANDER: I’ve never seen it; I want him 
to describe it. He says = Eats where itis.” 


“THE COURT: Well, Pl eh on it when you get it 
and we see it.” 


The Trustee in Bankruptcy then took the stand and testified 
over objection (Tr. 50) to the contents of letters and minutes which 
were not in court, and as to the contents of doucments which were 
in his possession but which he had not produced in court. His hear- 
say evidence and his conclusions were accepted by the Court, includ- 
ing what he claimed was the background of Dr. Sarbacher, and Dr. 


10 


_Sarbacher’s participation in board meetings. All of this testimony 
was from records which the Trustee in Bankruptcy claimed he had 
read but which he did not produce; that he had looked at these 
records over a year before, but he could not recall as to whether the 
records showed anything on the insurance companies; and he was 
asked the following (pages 59 and 60 of the transcript): 

“Q. You note on that paper that Hamby’s Industries has 


asserted that it has a hundred percent ownership of 
three of those insurance companies? 


“A. Well, that’s what this paper says, yes. 

“Q. Now where are the records of Hamby Industries 
and where can we see those records? 

“A. They are in my possession. 

“Q. Are they here in the courtroom? 


“A. No, sir.” 
nee 


“Q. | Did the Hamby Industries’ general journal reflect 
its assets from month to month? 


“A. I don’t remember.” 


His testimony on page 62 of the transcript also included: 


“Q. Do you have the minute book? 
“A. Yes, sir. 
“Q. Is it here? 


“A. No, sir.” 
xk O* 


“Q.' Was there any reason why they weren’t brought 
here? 

“A. Well, these records are all voluminous. I came 
up... 

“Q. How voluminous were the minutes of August 65 
of Hamby Industries? 
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“THE COURT: Well, was he asked, was there any 
demand made under our discovery rules that the min- 
utes be furnished? | 
* *e * | 
“MR. FRIEDLANDER: Your Honor will see aoe 
stipulations under the pretrial statement.” 


And then occurred a conversation between the Court and coun- 
sel which made it abundantly clear that the Court did not have 
before it information sufficient to justify a ruling, unless it adopted 
the hear-say evidence of the Trustee and ignored the fact that the 
Trustee had not produced his records. At that point the Court was 
told as follows (pages 65 through 69 of the transcript): 


“MR. FRIEDLANDER: I’ve only got—they sent single 
sheets of these two letters. I would say to your 
Honor, this, I think on the issue, and I’m going to 
move the Court at this time to allow us time to, do 
three things: (1) to get evidence to prove Plaintiff's 
Exhibit Five which is the financial statement show- 
ing a hundred percent ownership in the life insurance 
companies; (2) to obtain these records in Texas of 
the insurance companies’ minutes, and also I say to 
your Honor that I spoke to the attorney, Mr. Roy 
True, down in Texas at noon time and I represent to 
the Court that if the Court will give me time, I will 
produce Mr. True as a witness for the following facts; 
that Charles Moore, an employee, an officer at that 
time of Hamby Industries, in response to the claim 
of a law office for return of these securities, ‘this 
security note, advised Mr. True that the option had 
been exercised and that he was going to as soon’ as 
possible make available the documents to complete 
the transaction. Now I spoke to Mr. True on 'the 
phone; he told me this. I would also like to make 
certain that Charles Moore is available to the Court. 


12 


“Now the Court will say, “You’ve had plenty of time 
to prepare this case’... 


“THE COURT: You anticipate me perfectly, Mr. 
Friedlander. 


“MR. FRIEDLANDER: Yeah, well let me explain to 
the Court. We are dealing with a very substantial 
amount. Up to and including, I’d say November, or 
whatever date the record would show the case was 
called by the Court, I was definitely under the impres- 
sion that the case would not be tried in Washington 
it was being prepared in Texas. On that date, I was 
required to either put it on the ready calendar, or to 
dismiss it. So I put it on the ready calendar; ... I 
was told at that time the case would be up pretty 
quickly; it didn’t come up as quickly as was antici- 
pated. I thought that when I made the arrangements 
at pretrial that these documents would be produced. 
I say to the Court that I am satisfied that this case 
needs additional testimony in the form of the bank 
which received the statement—the financial statement 
from Hamby Industries because from this document, 
and I have photostated it, the Court will see a rep- 
resentation of how much of the insurance comapnies’ 
stock they owned which meant that there had been 
the exercise of the option otherwise they wouldn’t 
own a hundred percent of the stock, and that’s the 
value of this document. And secondly, we know—I 
know from what Mr. Roy True has told me that he 
was told by Mr. Moore, an employee of Hamby In- 
dustries, and the executive vice president, I under- 
stand, that the exercise of the option had taken place. 
That is the sole issue in the case. We—and also I am 
advised now, and was not thought of before, is that 
there is available in the —in California an envelope 
which contains a written memorandum from Mr. 
Hamby. Now it will be necessary in order to have 
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| 
that memorandum used, to have Hamby either cdn- 
firm his writing, or have Dr. Sarbacher confirm it, if 
he can. Now this will prove the exercise of the 
option which is, in my opinion, the sole question of 
the case. 


“THE COURT: Mr. Friedlander, this case would have 
had to have been prepared whether you tried it in 
Texas or whether you tried it here. 

i 


“MR. FRIEDLANDER: Not by me, though. 


“THE COURT: You’d need the same preparation. 
This case was filed December 22nd, 1965. It laidjin 
the files. Last September, I got to messing with the 
files and I found out we had an awful lot of old 
cases that counsel had been dilatory in and had not 
filed a certificate of readiness. We had all those old 
cases set before the various active Judges sitting in 
civil and yours happen to come before Judge Sirica, 
but I think we all did the same, we gave you the op- 
portunity to either file a certificate of readiness or 
to dismiss the case. You filed a certificate of readi- 
ness. The case then—then you made no motion for 
further discovery or anything of the sort. You asked 
for no additional discovery of any kind and you 
came in here to try this case, and we are going to try 
it and any evidence that you can get between nig 


ing in the afternoon and starting in the mornin a 
you’re welcome to bring in; or if we go over the 
weekend, any you can get over the weekend, you’re 
welcome to bring in. But I’m not going to continue 
this case to get any evidence. 


“MR. FRIEDLANDER: Well, would your Honor allow 
us tomorrow morning to bring in Mr. Roy True? 
“THE COURT: Bring in who? 


“MR. FRIEDLANDER: The lawyer from Texas, he 
can fly in. 
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“THE COURT: What’s he going to say? 

“MR. FRIEDLANDER: That he, acting on behalf of 
Mr. Sarbacher, was at that time working for a law 
firm which was representing Dr. Sarbacher, had made 
demand upon the Hamby Industries for this note and 
collateral and that in result of his application or 
demand, Mr. Moore came to his office and told him 
that the option had been exercised by Hamby and 
that he would... 

“THE COURT: Mr. who? 

“MR. - FRIEDLANDER: His name is Roy True; he’s a 
lawyer in Texas. — 

“THE COURT: Who came in and said it had been 
exercised? 

“MR. FRIEDLANDER: A Mr. Charles Moore. 

“THE COURT: Who’s he? 


“MR. FRIEDLANDER: He was the executive vice 
president of Hamby Industries; he’s the gentleman 
that was in that company until a period when he quit. 
At that time, I think he quit immediately before the 
Trustee took over. 

“THE COURT: You've closed your case and I’m not 
going to permit it to be reopened.” 


It developed that Hamby had gone to the penitentiary for mail 
fraud, and after the conclusion of the testimony the Court made its 
findings of fact from the bench, and the proceedings occurred as 
indicated in the prior Statement of the Case herein. 
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ARGUMENT 


I 

| 
The Findings of Fact on the Counterclaim and on the 
Original Case Was Predicated on Evidence Which Was 
Inadmissible, and the Disregarding of the Testimony 
of the Appellant, Sarbacher, Without Reason, Was 


Error | 


The Court will see from the record in this case that the only 
witness to testify as to facts was the Appellant, Sarbacher, and the 
testimony produced from the deposition of a witness in |Texas. 


Sarbacher had testified that he had signed the note which was 
the basis of the counterclaim, and that by the terms of 4 contract 
made August 14, 1965 (Pltf’s. Exhibit No. 4) he had given up half 
his equity position and had given an option to Hamby to acquire 
the other half in return for a return to him of his promi: ory note 
(Pitf’s. Exhibit No. 2) and the mortgage securing said note (Pitf’s. 
Exhibit No. 3). He testified that Hamby had exercised the option, 
had obtained a one hundred per cent equity position, had taken 
over the insurance companies, and had acquired the promissory 
note from the Thrift Credit Corporation, but had never returned the 
collateral to him, Sarbacher. That the payments to the Thrift Credit 
Corporation by Hamby were from funds of the insurance companies. 


Against this testimony, which was supported by the testimony 
in the deposition of John Mark, the Appellee offered only the Trus- 
tee in Bankruptcy’s testimony, who had no personal knowledge of 
the affairs but who claimed to have investigated and claimed to have 
read certain documents, and he testified from memory to what he 
claimed was the information contained in the documents. ‘Objection 
of course was made to this type of testimony, but the Court allowed 
it. For Example (Tr. 55), he testified that he had looked over the min- 
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utes a year before the trial, and that (Tr. 59) he did not recall what the 
records of Hamby Industries showed insofar as the insurance compan- 
ies were concerned. The witness was shown a paper which purported 
to be a statement of the assets of Hamby Industries, Inc., which showed 
a one hundred per cent ownership of the three insurance companies. 
He admitted that the paper said that, and admitted that the records of 
Hamby Industries were in his possession, but he did not have them in 
the courtroom, and that his reason for not having the records were that 
they were quite voluminous (Tr. 60). He further testified that he 
did not remember whether the Hamby Industries general journal 
reflected its assets from month to month. He could not remember 
whether dr not there were resignations of Ryan and Gilliland (Tr. 
61), and ‘he could not remember whether the minutes reflected 
Ryan and Brine as Directors (Tr. 61). Again (Tr. 62), this sole wit- 
ness for the Appellee, in referring to the minute book, stated that 

it was not in the courtroom and the reason that it was not brought 
to court was that the records were voluminous. The Court at this 
point, as the transcript shows, interrupted to inquire whether or not 
there was any demand made under the discovery rules that the min- 
utes be furnished, and the attention of the Court was called to the 
stipulations under the Pretrial Statement; but nothing much came 
from that because everything got involved, and at this point the 
attempt by Sarbacher to obtain additional time to bring in clear 
contradiction of the hear-say testimony was adversely ruled upon 
by the Court.—(Travers v. Smolik, 43 App. D.C. 150). 


The Appellant is mindful of the ruling of this Court in Appeal 
No. 20,444. [Candis O. Ray, Appellant v. Ruth G. Graze, Appellee; 
September Term, 1966], where there was a judgment dated Febru- 
ary 16, 1967, in which this Court refused to reverse the lower court 
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after the lower court had admitted hear-say evidence. Even if hear- 
say evidence is admissible in non- jury cases, it was still incumbent 
upon the trial Court not to predicate its decision on such hear-say 
evidence. | 


vif 


The Court Erred in Holding as a Matter of iLaw 
That the Appellee Palmer as Trustee in Bankruptcy 
Was Clothed With All the Rights of a Holder in Due 
Course as to the Note Involved in This Case 


The note involved herein was made on the 26th day of 
January, 1965. It was in the sum of $450,000.00. It: iwas pay- 
able $50,000.00 within fourteen days from date. An additional 
$150,000.00 was payable one hundred and twenty days after the 
date of the note, and $50,000.00 additional was payable two hun- 
dred and ten days from the date of the note; and theréafter the 
note was payable at $2,500.00 per month, with the entire princi- 
pal balance and interest due and payable on January 26, 1967. 
The makers of said note made no payments on account thereof (see 
Counterclaim filed by the Trustee). 


The Court was completely in error in assuming or deciding that 
the Appellee was a holder in due course: (a) He was not a bona 
fide holder of a negotiable instrument for valuable consideration; 
(b) he had notice of the facts which imparied the validity of the 
note; (c) he took after the maturity of the note (here, the note 
cc become due before the Trustee became the Owner); and (d) 

so, Hamby took with notice of the infirmities of the note as he 
was told of the same and was also told that he could not buy the 
note unless he agreed to surrender it to Sarbacher. This delivery to 
Sarbacher was insisted upon by Kaufman of the Thrift Credit Cor- 
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poration because Kaufman had originally made that arrangement 
with Sarbacher, and Hamby agreed to this and stated that he intended 
to and would return the note to Sarbacher; and it was after this 
promise that the Thrift Credit Corporation delivered the note to 
Hamby (Tr. 15) (see District of Columbia Code, Section 28:3-302). 


Il 


The Court Erred in Refusing to Allow Time for Sar- 
bacher to Produce Further Testimony in This, A 
Non-Jury Case, Particularly Where the Trustee in 
Bankruptcy Had Testified That, Although He Had 
Testified That, Although He Had Documents In His 
Possession, He Had Not Brought Them to the District 


of Columbia, and He Was Allowed to Testify as to the 
Contents of These Missing Documents 


We have fully described in the Statement of Facts what occur- 
red in the courtroom in relation to this matter, and have given the 
excerpts from the transcript, and it clearly is shown that Sarbacher 
had testified to the exercise of the option by Hamby, the promises 

_ of Hamby to return the collateral—or, as he calls it, “property”—and 
that the Trustee in Bankruptcy had testified to hear-say, and he had 
failed to produce the documents so his testimony could be checked. 
At this point it was incumbent upon the Court in an exercise of 
judicial discretion to either continue the case or delay the proceed- 
ings in order that the truth of the matter be established. 


Now the granting or refusing of a continuance is ordinarily 
within the discretion of the trial court, and it has often been said 
that it will not be disturbed except in cases of plain abuse.—J. E. 

Hanger, Inc. v. U.S., 81'U.S.App.D.C. 408, 160 Fed. 2d 8. 


But, in Cornwell v. Cornwell. 73 App.D.C. 233, 118 Fed. 2d 
396, this Court said: 


“Although the granting of a continuance or of motions 
for vacations of judgment and for new trial are ad- 
dressed to the discretion of the trial court, that dis; 
cretion must be exercised in the interests of justice 
- ++.” (emphasis supplied) 


In Harrah et al v, Morganthau, Secretary of the Treasurery et 
al, 67 App.D.C. 119, 89 Fed. 24 863, it was held that under the cir- 
cumstances of that case the refusal to grant a ESSERE? was rever- 
sible error. The facts of that case are different from ours, but the 
end result is the same. | 

It has been often been said that a motion for continuance is 
addressed to the Court’s discretion, and its denial of such'a motion 
for continuance will be upheld unless the application satisfies certain 
requirements which have been established either by judicial prece- 
dent or by statute. The basis for the rule is to guard against bad 
faith and unwarranted delays. The circumstances in the case at bar 
were that there had been no real contest about the fact ‘that the 
option had been exercised. It was obvious that no issue of fact 
really existed as to the exercise of the option. It was only when 
the Court allowed the hear-say testimony of the Trustee who had 
no personal knowledge of the facts and who was asserting that he 
had read the records a year ago and was telling the Court what was 
in them—and the Court was listening—only then did it become 
apparent that the case was being tried in a very odd way, and it was 
at that time that contact was made with the Texas lawyer who 
Promised to appear the following day to testify as is indicated in 
the record, and it was only then that Sarbacher remembered that 
in California there was a document in writing signed by Hamby 
which proved beyond any doubt that the option had been exer- 
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cised. Under these circumstances, for the Court to take the posi- 
tion that the facts were not as important as immediate disposition 
of the case, was an abuse of discretion. 


It should be noted that on two occasions Sarbacher had 
attempted to put the case on the ready calendar for trial, and on 
both occasions his efforts had been rejected. Nothing had been 
done by the Trustee in Bankruptcy during all this period, and sud- 
denly it seems to be Sarbacher’s fault that for five years nothing 
was done. The Court could not have been surprised that after a 
delay of five years things could be forgotten, even though impor- 
tant. How often must a plaintiff seek to put a case on the ready 
calendar in order to avoid the stigma of delaying the cause? 


IV 


The Court Abused Its Discretion in Denying the 
Motion for a New Trial 


The Court had announced its decision, totally predicated on 
the hear-say evidence of the Trustee in Bankruptcy, and on the 
inferences the Court sought to draw that Sarbacher, being a scien- 
tist, was required to be knowledgeable in business affairs, and 
because his name had been used in certain organizations as “Presi- 
dent”—that because of this Sarbacher was knowledgeable concern- 
ing corporate matters. 


Even knowledgeable persons are often disarmed and cheated by 
persons like Hamby, a now convicted felon for mail fraud. 


A motion for a new trial was promptly filed, and to support 
this motion Sarbacher presented, not only a photocopy of the docu- 
ment which he said he remembered, but affidavits of many persons, 
all showing the Court that the option had been exercised, and each 
one stating that he or she would appear and testify. From reading 
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the affidavits and looking at the document there can be no doubt 
but that the decision of the Court was incorrect on the facts, and 
that the option had been exercised. The motion for new trial was 
opposed by counsel for the Trustee on the grounds that this was 
not newly discovered evidence, and therefore should not be consid- 
ered by the Court. 


It has been said—and the courts are at one on this—that the 
trial court has not only the right and the power in its discretion to 
grant a new trial in the interests of justice, but has the duty to do 
so when the ends of justice have not been served. This does not 
mean that a person can refuse to put on known witnesses, and then 
after he has lost, seek to cover up his error in judgment by then 
seeking to have a new trial and to set forth the names iof the wit- 
nesses and the testimony they would give: but it does mean in our 
case that, where the Court has been alerted to the existence of the 


witness in Texas who could have been there the next day, and the 
existence of a written instrument in California which was' there for 
safekeeping, the least the Court could have done was to have allowed 
a short period in order to bring in the witness and the doucment. 

\ 


It has always been held that the granting or denying of a new 
trial is discretionary with the trial judge, and his ruling cannot be 
relied upon as a ground of reversal, unless an abuse of discretion is 
shown. There are many cases supporting this, including: Washing- 
ton Times Co. v. Bonner, 66 App.D.C. 280, 86 Fed. 2d Se 


More on point and closer to our problem is the case of Wilson 

v. Beckett et al, 79 U.S.App.D.C. 94, 143 Fed. 2d 19, in which the 
Court said: 
“On the other hand, a judge is no mere umpire. ‘It 

is the recognized function of a trial judge to see that 

the facts are clearly and fully developed.’ He nects- 

sarily has a wide discretion in the matter.” 
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Although in the above cited case this Court did not disturb the rul- 
ing because it felt there was no abuse of discretion, in our case it 
should be different, because here there was a clear miscarriage of 
justice under circumstances which were unusual, and Sarbacher’s 
actions were not negligent, because he could not presume that the 
Court would allow someone who knew nothing about the facts 
testify to the facts. 


The Supreme Court of Appeals in Virginia, in Fedek v. 
National! Liberty Insurance Co., 184 Va. 528, 35 S.E. 2d 766, laid 
down as a doctrine of law that a plain deviation from right and 
justice justifies the trial court in setting a jury verdict aside, and 
that that decision must be measured by the conscience of the court 
within fair limits; and in so ruling the Court cited Meade v. Saunders, 
151 Va. 636, 144 S.E. 711, where the Court decided that a verdict in 
plain deviation from right and justice should be set aside. 


CONCLUSION 


The decision of the trial Court has made possible the foreclo- 
sure of a man’s home due to the conduct of a convicted felon, and 
in the face of clear facts now established. The Court’s position was 
clearly indicated during the course of the trial that he would not 
reopen the Appellant’s case, and that he would not even allow a 
day’s delay in a case which had been pending for five years. He 
apparently blamed the delay on Sarbacher who had on two occa- 
sions sought to put the case on the ready calendar and each time 
was frustrated. The frustration was occasioned by the representa- 
tion by the Trustee in Bankruptcy that there was a large sum 
involved and a very complicated set of facts and many depositions 
had to be taken. The said Trustee did not take the depositions, 
never made any attempt to put the case on the calendar, and 
Sarbacher waited. Suddenly one of the trial Judges decided that 
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all old cases should be tried, to which doctrine we subscribe: but 
we do not believe that in trying these old cases the rights of the 
parties should be lost because of the delay, and that after five 
years a person should remember the facts as well as he did previously; 
and we do not think that the harsh justice meted out in this case 


should be unreversed. 


Respectfully submitted, | 
| 
FRIEDLANDER, FRIEDLANDER & BROOKS 


Mark P. Friedlander 


920 Woodward Building | 
733 - 15th Street, N.W. 
Washington, D. C. 20005 | 


Attorneys for Appeliant.| 
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BRIEF FOR APPELLEES 


ISSUES PRESENTED FOR REVIEW 


1. Where the admitted maker of a promissory note secured by 
a deed of trust challenges his liability thereunder by a rting a 
defense based solely on his own testimony corroborated only by 
hearsay testimony and otherwise inadmissible evidence, 1 is it error for 
the court as trier of fact to disregard that testimony? 
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2. 'Where, after the expiration of five years from the filing of 
suit by a party in a forum of that party’s choosing, the party only 
“remembers” a document in his possession from the outset, then 
termed “crucial” to the proof of his case, on the day of trial and 
after the close of his case, is it error on the part of the court (a) to 
refuse to continue the trial to allow the party to secure the same; 
(b) to deny a motion by the party to reopen his case in order to 
introduce the document? 


3. ‘Where, in the circurnstances above-described, an alleged 
witness described as ‘‘crucial” by the party, is first contacted by the 
party on the day of trial and subsequent to the close of his case, is 
it error on the part of the court to deny a motion by the party to 
continue the case in order to bring such witness before the court? 


" 4, Where, in the circumstances above-described, the party moves 
the court to set aside its findings of fact and conclusions of law and 
grant a new trial on the basis of newly discovered evidence, which 
evidence has, in fact, been in his possession and control during the 
entire five-year pendency of the suit, does the denial of said motion 
constitute an abuse of discretion on the part of the trial court? 


COUNTERSTATEMENT OF THE CASE 
STATEMENT OF FACTS 


On January 26, 1965, Dr. Robert I. Sarbacher, plaintiff below 
(hereinafter ““Sarbacher’’) together with others not parties hereto, as 
“Buyers”, entered into an agreement with Floyd L. Shelman and 
Byron E. Prugh as “Sellers”, for the purchase of certain shares of 
stock in four insurance companies. (Pitf’s Ex. 1). 


As'part of the consideration for said purchase, Sarbacher and 
the others agreed, in paragraph 2 of the Agreement, to “execute to 


the Sellers a promissory note in the amount of $450, 000, 00 . 
(Pitf’s Ex. 2). 


Further under the terms of the Agreement, Sarbacher agreed, 
inter alia, that | 


“Buyer Robert I. Sarbacher shall execute a deed on 
property known as 2503 Tracy Place, N.W., Washi 
ton, D.C., subject to encumbrances of record which 
will not exceed $46,000.00 to Thrift Credit Corpora-. 
tion, a New York corporation, which Thrift Credit 
will hold said deed as Trustee for Sellers as security 
for note until such time as $50,000.00 has been paid 
on said note, at which time said Trustee shall deed 
said property back to Robert I. Sarbacher.”* | 


Thereafter, on March 13, 1965, Sarbacher executed a certain 
_ deed on the Tracy Place property (Pitf’s Ex. 3) to secure ‘payment Pas 
of the $450,000.00 note to Thrift Credit Corporation, the new 


holder of the note, in accordance with the Agreement of January 26, 


1965. | 
| 

On August 14, 1965, when the note was in default, Sarbacher 
entered into an Agreement with one C.A. Hamby (Pitf’s Ex. 4) which 
recited that Sarbacher’s “equity position” in the four i insurance com- 
panies was then in “jeopardy by virtue of default in payment on the 
note. Said Agreement further recited C. A. Hamby’s s willingness to 
attempt to secure Sarbacher’s “equity position”, in return for the 
latter’s assigning all his rights therein to C. A. Hamby; obtaining re- 
leases from each of his co-purchasers under the Agreement of Janu- 
ary 26, 1965 and assigning same to C. A. Hamby; securing resignation 
of all board members and officers of the four insurance companies 
and replacing them with designates of C. A. Hamby; and. assigning : 
a fifty percent interest in his “equity position” to C. A. Hamby. 
The Agreement also contains an “Option” whereby C. A. Hamby 
might secure the remaining fifty percent of Sarbacher’s “equity 


position” by effecting the return to Sarbacher of the collateral 
pledged to Thrift Credit Corporation (ji.e., the $450,000.00 note of 
January 26, 1965 and the underlying security therefore, including, 
inter alia, the deed of trust on Sarbacher’s Tracy Place property). 


Pursuant to this Agreement, Thrift Credit Corporation negotiated, 
without recourse, all its right, title and interest in the $450,000.00 
note and the underlying securities to the order of “‘C. A. Hamby and 
Hamby Industries, Inc.” : 


On December 22, 1965, Sarbacher filed the Complaint herein 
to set aside the deed of trust and cancel the $450,000.00 promis- 
sory note, alleging that C. A. Hamby had exercised the option above 
referred to but had refused to return the collateral note and cancel 
the deed of trust. 


Separate Answers to this Complaint were filed by the Trustees 
named in the Deed of Trust and by C. A. Hamby and Hamby Indus- 
tries, Inc. 


Sarbacher filed a Certificate of Readiness on April 4, 1966. On 
April 12, 1966, Universal Credit Cards, Inc., was adjudicated as bank- 
rupt under the provisions of the Bankruptcy Act in proceedings 
styled IN THE MATTER OF UNIVERSAL CREDIT CARDS, INC. 
NO. BK 3-572, IN THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF TEXAS, DALLAS DIVISION, and 
that Court entered an Order adjudging and declaring Hamby Indus- 
tries, Inc., to be the “alter ego and subsidiary and adjunct and agent” 
of the bankrupt corporation, directing the Trustee in Bankruptcy of 
the Estate of Universal Credit Cards, Inc., the Honorable Philip I. 
Palmer, Jr., intervening defendant below (hereinafter “Palmer”) to 
take over the assets of Hamby Industries, Inc., including any and all 
causes of action held by Hamby Industries, Inc., and to administer 
such corporation, its affairs and its property as part of the estate of 


Universal Credit Cards, Inc. (Deft’s Ex. 3C). On May 6, 1966, an 
Order was entered approving the appointment of Palmer as operating 
Trustee (Deft’s Ex. 3A). 


Accordingly, on May 12, 1966, the then-attorney for C.A. 
Hamby and Hamby Industries, Inc., filed a Suggestion of Bankruptcy 
of Hamby Industries, Inc. 


On May 16, 1966, an Order was entered in the United States 
District Court for the Northern District of Texas approving Palmer’s 
bond (Deft’s Ex. 3B). | 


Shortly thereafter, the $450,000.00 note came into Palmer’s 
possession. On December 30, 1966, Palmer sought leave to intervene 
in the instant action, to be substituted as party defendant in the 
place of Hamby Industries, Inc., and to file on behalf of Hamby 
Industries, Inc., an Amended Answer and Counterclaim. _ 


On January 5, 1967, Sarbacher filed Points and Authorities i in 


Opposition to Palmer’s Motion, alleging, inter alia, that the Counter- 
claim should be tried in Texas rather than in the District of Columbia. 
The Motion to Intervene, together with a Motion for Summary Judg- 
ment which had been filed on Sarbacher’s behalf on April 29, 1966, 
were heard in due course and on February 8, 1967, an Order was 
entered granting Palmer leave to intervene, etc., directing notation 

of withdrawal of Sarbacher’s Motion for Summary Judgment and 
extending the time for Sarbacher to answer Palmer’s Som 


On February 16, 1967, Sarbacher filed his Answer to the 
Counterclaim. On September 26, 1967, Palmer noticed Sarbacher’s _ 
deposition for October 12, 1967. On September 28, Sarbacher 
moved to strike the Notice of Deposition or continue the deposition, 
alleging a conflict in Sarbacher’s counsel’s calendar, which Motion 
was granted. On November 6, 1967, Sarbacher again filed a Certifi- 


cate of Readiness which was opposed by Palmer on the grounds that 
further discovery was necessary in order adequately to prepare the 
case for trial. On December 8, 1967, Palmer’s Opposition to the 
Certificate of Readiness was sustained. 


On March 1, 1968, Palmer again noticed Sarbacher’s deposition 
and on March 4, 1968, Sarbacher moved to strike the notice on the 
ground of non-residence. The Motion to Strike was opposed by 
Palmer; hearing was set for April 4, 1968, and the Motion was denied. 
Sarbacher’s deposition was again noticed by Palmer on May 22, 1968, 
and again opposed, Sarbacher moving simultaneously to waive the 
requirements of Rule 13 and to continue the case pending the dis- 
position of a related case in Texas. 


On June 14, 1968, the court, per Curran, C. J., granted 
Sarbacher’s Motion “pending the disposition of the companion | 
case in Texas . . . or until the 2nd day of January, 1969, whichever 


is sooner ...” On November 5, 1969, the case was called before 
Sirica, J., and the case placed on the Ready Calendar. Pretrial was 
had on February 10, 1970. 


PROCEEDINGS BELOW 


The case was called for trial on March 11, 1970, before the 
Honorable George L. Hart, Jr. The execution by Sarbacher of the 
Agreement of January 26, 1965, the promissory note of even date 
in the amount of $450,000.00, the Deed of Trust of March 13, 1965, 
securing same and the Agreement of August 14, 1965, with C. A. 
Hamby were established upon direct examination of Dr. Sarbacher. 
In addition, there was testimony by Sarbacher that C. A. Hamby 
“said that he would exercise the option . . . soon” (Tr. 13-14), that 
C. A. Hamby advised Sarbacher that he had exercised the option (Tr. 
14) and that “he intended to and would . . .” exercise the option 
(Tr. 15). 


To establish the alleged exercise of the option, Sarbacher offered 
a OCR which was described as “the unsigned Affidavit of Ham- 
by ...” (Tr. 18). The document was objected to by counsel for 
Palmer at this juncture (as at Pretrail), and the Court Tefused to 
allow it to be admitted. 


Sarbacher’s counsel also offered the deposition of one John 
Mark, the effect of which was to establish, if Mark’s testimony was 
believed, that C. A. Hamby had told him (Mark)—“approximately”— 
that Sarbacher was “going to get his property back” and that they 
were “going to have these companies on a good solid business foun- 
dation”—or “words to this effect”? (Tr. 35). This testimony was 
admitted by the Court over the objection of counsel for Palmer. 
Further testimony from the deposition in which Mr. Mark alleged 
that Paul Hamby (C. A. Hamby’s brother) told him (Mark) that 
Sarbacher would get his property back was also eo over the 
objection of counsel for Palmer (Tr. 36). 


Cross-examination of Sarbacher by counsel for Palmer|established 
Sarbacher’s experience in dealing with property and in business deal- 
ings generally (Tr. 19-20) and his awareness of the nature of the in- 
struments he signed (Tr. 20, 22-23, 29-30). With the evidence in this 
posture, Sarbacher closed his case and counsel for Palmer moved for 
a trial finding against the plaintiff and in favor of the defendant Pal- 
mer on the counterclaim which was denied “for the time being” the 
court being of opinion that there had been, as yet, no evidence 
presented directly on the counterclaim (Tr. 37). | 


Direct examination of Sarbacher by counsel for defendant Pal- 
mer further established Sarbacher’s extensive business and financial 
experience (Tr. 38-39, 41, Deft’s Ex. 2). On cross-examination, counsel. — 
for Sarbacher attempted to introduce a purported “Statement of 
Financial Position of Hamby Industries” as of August 23, 1965, 
| 


which, it was claimed, showed that at that time, Hamby Industries 
claimed a 100% ownership in the four insurance companies. Counsel 
for defendant Palmer objected on the grounds that the proffer was 
outside the scope of direct, and the proffered instrument was with- 
drawn. At this juncture, counsel for Sarbacher asked the witness: 
“Doctor, do you now recall since lunchtime whether 
there was any written memorandum made by Hamby 


to you in reference to the fact that he had elected to 
exercise the option? (Tr. 42, emphasis added.) 


Objection was again made by counsel for Palmer on the ground 
that the question was outside the scope of direct, the Court inquiring 
of Sarbacher’s counsel “What are you trying to do, reopen your case?” 
(Tr. 42).; When counsel answered in the affirmative, the Court indi- 
cated that “. . . Pll rule on it when you get it and we can see it.” 
(Tr. 43). 


Defendant Palmer then took the stand and established his status 
as Trustee in Bankruptcy for Hamby Industries, Inc. (Tr. 44, 
Deft’s Ex. 3A, B and C); the manner in which he, as Trustee, came 
into possession of the original $450,000.00 promissory note of Jan- 
uary 25,1965 (Tr. 45-46); his status as assignee of all of C.A. Ham- 
by’s individual interest in the various loan agreements, promissory 
notes, deeds of trust, etc., and all claims or causes of action against 
Sarbacher arising therefrom (Tr. 48-49). Palmer further testified to 
certain background information which he had acquired in the course 
of his investigation as Trustee for Hamby Industries, Inc., including 
information with respect to the extent of Sarbacher’s activities in 
connection with the insurance companies (Tr. 52-54). 


Upon cross-examination, Palmer testified that it had been over 
a year since he last looked at the reports but was unequivocal in tes- 
tifying that Hamby Industries never had 100% ownership of any of 
the four insurance companies (Tr. 56-58) and that he had read the 


entire minute book of Hamby Industries, Inc. (Tr. 62). A colloquy 
between counsel and the Court showed that the materials requested 
at pretrial by Sarbacher (i.e., the August minutes of the four insur- 
ance companies) had, to the extent they were available to! Palmer, 
been supplied (Tr. 64). | 
Counsel for Sarbacher then renewed his motion to continue the 
case (Tr. 65-69, Appellant’s Br. 10-13), which motion was ; again 


denied by the Court. 


The Court entered judgment in favor of the defendant Palmer 
and against plaintiff Sarbacher upon oral findings of fact and con- 
clusions of law. Written Findings of Fact and Conclusions of Law 
were prepared at the Court’s direction by counsel for defendant 
Palmer and were largely adopted by the Court on March 23, 1970. 
Sarbacher’s Motion to Set Aside the Court’s Findings and Conclusions 
and Grant a New Trial and a subsequent Motion to Amend “to 
Include Newly Discovered Document” were denied by the Court on 
April 9; 1970. From the Findings, Conclusions and Judgment of thi of the 
trial court, plaintiff Sarbacher noticed this appeal on April 14, 1970. 


SUMMARY OF ARGUMENT i 


I. The trial court’s findings were not predicated on see 
testimony or otherwise inadmissible evidence by Palmer, but rather 
on Sarbacher’s total failure to prove his defense to liability as required. 
The genuineness of the note and the other instruments having been 
admitted by Sarbacher, mere production of the instrument entitled 
Palmer to recover thereon, unless Sarbacher was able to establish by 
a preponderance of the total evidence, the exercise by C. A. Hamby 

_f the option in the Agreement of August 14, 1965. There was only 
the sharply contradicted testimony of Sarbacher himself on this point, 
entirely uncorroborated by any competent evidence. This being the 
case, the Court below as trier of fact was compelled to find as it did 
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and would, indeed, have been entirely justified in granting Palmer’s 
motion for a trial finding in his favor at the close of Sarbacher’s case. 


II. Appellant’s argument fails because it is directed entirely to 
asserting that Palmer was not himself a holder in due course. But 
the Court did not find him to be so, holding merely that he was 
“clothed with all the rights of a holder in due course,” an entirely 
different thing. Moreover, even that finding is not essential to Pal- 
mer’s recovery under the Uniform Commercial Code which provides 
in terms that until a defense is shown and established by a prepon- 
derance of the total evidence, the issue as to whether the holder is 
a holder in due course does not arise; the holder is entitled to recover 
whether a holder in due course or not. 


III. The granting or denial of a motion for continuance is entirely 
within the discretion of the trial court and is unreviewable absent a 
clear abuse of that discretion. The lower Court’s denial of Sarbacher’s 


motion to continue the case to enable him to produce a witness de- _ 
scribed as “crucial” on an issue at all times known to him to be 
fundamental to his case, which witness was never contacted by him 
at all during the five-year pendency of this cause until the luncheon 
break on the day of trial and after the close of his case, cannot be 
deemed an abuse of discretion and the cases cited by appellant rebut 
rather than support his contention that it was. 


IV. The trial Court’s denial of Sarbacher’s motion for a new trial 
was compelled by the authorities and the Federal Rules of Civil Pro- 
cedure. The evidence termed “newly discovered” was not so within 
the rubric of Rule 59 which requires that such evidence be undis- 
coverable”’ prior to trial. Since the evidence proffered was at all 
times in ‘the exclusive possession of Sarbacher and subject to his 
control, he could not be heard to say that he had exercised the due 
diligence to discover the same prior to trial which the mules so clearly 
require. 
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ARGUMENT | 
I | 


THE TRIAL COURT'S FINDINGS WERE NOT PREDICATED 
ON INADMISSIBLE EVIDENCE AND THE TRIAL COURT’S 
DISBELIEF OF SARBACHER’S TESTIMONY WAS NOT 
ERROR. | 


It cannot be gainsaid that Sarbacher testified that the option in 
the Agreement of August 14, 1965, had been exercised by C. A. Ham- 
by. Otherwise, he would have had no ground upon which to assert 
a defense to the note and deed of trust. What appellant’s Brief 
overlooks is that Sarbacher’s testimony was entirely uncorroborated, 
entirely without support in the evidence before the Court, and 
sharply contradicted by Palmer. 


The testimony of John Mark consisted of hearsay statements 
as to what C. A. Hamby allegedly told Mark he intended to do at a 
future time and as to what Paul Hamby, C. A. Hamby’s brother, said 
C. A. Hamby had done. This is as good as no corroboration at all. 
The only documentary evidence which appellant sought to have ad- 
mitted in support of his position consisted of two unauthenticated 
and unsigned copies of documents, the originals of which were not 
produced, to the introduction of which appellee’s counsel objected, 
and the introduction of which the Court correctly refused. to allow. 


Appellant avoids altogether the precise point of law which is 
fundamental to his case, i.e., that a party seeking to challenge his 
liability on an admittedly genuine note has the burden of proving 
his defense. In the instant case, Palmer presented a prima! facie case 
on the counterclaim with the introduction into evidence—by Sarba- 
cher, incidentally—of the Agreement of January 26, 1965, the $450, 
000.00 promissory note and the deed of trust on Sarbacher’s Tracy 
Place property of March 13, 1965. That Sarbacher had in fact exe- 


qer --—gqguteyagis 2° 2°02 »@tamsewteqyes «~ 
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cuted the instruments, that he did so voluntarily, that he was in full 
possession of his faculties at the time and understood what he was 
doing, was established beyond question in the trial court. 


The question of whether an exercise by C. A. Hamby, individ- 
ually, of the “option” in the Agreement of August 14, 1965, could 
have relieved Sarbacher of liability on the note and deed of trust, a 
question which Palmer answered in the negative in his Trial Memo- 
randum of Law, was never reached, because the exercise of the 
option was never established. Section 3-307(2) of the Uniform Com- 
mercial Code states unequivocally that: 


“(w]Jhen signatures are admitted or established, pro- 

duction of the instrument entitles the holder to 
recover on it unless the defendant establishes a 
defense.” 


Sarbacher never challenged the genuineness of the note and, indeed, 
affirmed on several instances in the pleadings and at trial that 


“[t]here is no dispute but that the plaintiff executed 
a note and deed of trust to secure said note...” 
Statement of Undisputed Material Facts Under Rule 
9 in Support of Plaintiff's Motion for Summary Judg- 
ment, April 29, 1966. 


The effect of this is clear in the instant case: 


““. 4 . Once signatures are proved or admitted the 
holder makes out his case by mere production of the 
instrument, and is entitled to recover in the absence 
of any further evidence. The [party challenging the 
note] has the burden of establishing any and all de- 
fenses, not only in the first instance, but by a 
preponderance of the total evidence.” Uniform 
Commercial Code, Official Code Comment, Section 
3-307 at 2. 
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The testimony of Palmer clearly established the nori-exercise of 
the option in the Agreement of August 14, 1965. As Trustee in 
Bankruptcy of Hamby Industries, Inc., Palmer was clothed with the 
qualifications of an expert witness as to the assets of the defunct 
corporation and its alter ego concerns, having made a thorough in- 
vestigation of same. He testified unequivocally that neither C. A. 
Hamby nor Hamby Industries, Inc. had ever obtained a 100% inter- 
est in Sarbacher’s equity position in the stock of the four insurance 
companies. The “paper” which he was shown by Sarbacher’ 's counsel, 
purporting to be a statement of the assets of Hamby Industries, Inc., 
and purporting to show a 100% ownership in the insurance companies- 
an unsigned, unauthenticated Xerox copy of a document, for the 
absence of the original of which Sarbacher was unable to account, 
which had been objected to by Palmer’s counsel at pretrial and at 
trial and the essential allegations of which were flatly denied by 
Palmer on the stand—proves nothing. | 5 


Appellant’s Brief makes much of the fact that Palmer was ad- 
mittedly unable to recall with precision several relatively trivial items 
of information from his examination of the books and records of 
Hamby Industries, Inc., such as whether the general journal reflected 
the assets of Hamby Industries, Inc. “from month to m onth”, and 
whether the minutes of the insurance companies which Palmer 
examined at the office of the Texas Insurance Commissioner reflected 
Ryan and Brine as directors. This fact, however, has no bearing 
whatever on Palmer’s recollection as to the essential allegation of 
Sarbacher’s claim, i.e., the exercise of the “option” in the contract 
of August 14, 1964, by C. A. Hamby. As to this point, Palmer tes- 
tified unequivocally. The exchange between counsel and Palmer is — 
illustrative in this connection. 

“Q. Did you ascertain whether or not there were any 
corporate securities owned by Hamby Industries? 
A. Yes. 
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Now would you tell us what they were? 


It owned stock in Viclad Industries, Incorpora- 
ted, and that’s V-i-c-l-a-d, and in most of these 
other bankrupt companies, it owned some of 
the stock. 


a* * 


And didn’t it also have a 100% ownership of 
United Life Insurance Company consisting of 
2500 shares? 

No sir, it didn’t. 


xe ke 


23ne— te sen <_ p> Was sts » ta, 


. .. Don’t you have the records available as to 

! what stock you took over as part of the assets 
of Hamby Industries, particularly the four insur- 
ance companies? 


| [ didn’t take over any stock in the four insurance 


companies. 
Didn’t Hamby Industries own at the time you 
took over? 
No sir. 
! Do you know what had happened to that prop- 
erty? 
Certainly, I investigated that. 
Well now, I show you a paper marked Plaintiff's 
Exhibit 5, Financial Position of Hamby Indus- 
| tries of the 23rd of August, 1965, and ask you 
if that doesn’t represent from your examination 
of the records the Hamby Industries’ situation 
at that date? 
(Examining Exhibit 5) No, sir. 


s* * 
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Didn’t you ascertain that on the 23rd of August 
1965, the Hamby Industries were the owners of 
a 100% of the stock of three insurance com- 
panies? 


No, sir, J ascertained that they were not. 
On the 23rd of August, 1965? | 
. Or ever. 
Q. Now I’m talking about the 23rd of August. | 


THE COURT: Well if it didn’t ever, it didn’t on that 
date. 


BY MR. FRIEDLANDER: 


Q. Well now, are you saying to the Court your in- 
vestigation disclosed that Hamby Industries never 
owned 100% of the stock? 


Yes, sir, that’s what I’m saying.” : 


(Tr. 56-58, emphasis added) | 


Moreover, contrary to the allegations of Appellant’s Brief, the 
Court, when it interrupted to inquire whether or not there was any 
demand made under the discovery rules that the minutes_of Hamby 
Industries, Inc.—be furnished, was referred by appellant’s counsel to 
the stipulations under the Pretrial Statement to be sure, but a great 
deal came from that apart from the fact that “everything got involved.” 
The transcript clearly reflects that the stipulation concerned not 
minutes of Hamby Industries, Inc., but of the four insurance com- 
panies; that Palmer’s counsel agreed to produce them for use at trial 
“Sf available”; that such minutes as were available to Palmer were 
forwarded under date of February 16, 1970, to Sarbacher’s counsel; 
that “they do not contain any information” according to counsel’s 
own statement; that those minutes of the August meetings of the 
insurance companies not produced were not “available” to Palmer 
for the simple reason, as the Court observed, that the insurance 
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companies (and their books and records) had been taken over by a 
receiver for the Texas Insurance Commissioner [Tr. 62-64] and 
finally, that much of the testimony which appellant now claims 
should not have been allowed came in response to appellant’s ques- 
tions on cross-examination rather than on direct examination by 
Palmer’s counsel. 


[BY MR. FRIEDLANDER] 
“Q. Was there any reason why they weren’t brought 
here? 
A. Well, these records are all voluminous. I came 
up... 
Q. How voluminous were the minutes of August 
1965 of Hamby Industries? 


THE COURT: Well, was he asked, was there any de- 
mand made under our discovery rules that the minutes 
be furnished? 


MR. LASKEY: Not to my knowledge. 


MR. FRIEDLANDER: Your Honor will see further 
stipulations under the Pretrial Statement. 


THE COURT: What does it say? 


MR. FRIEDLANDER: “Counsel for the intervening 
defendant agrees he will produce for use at the trial, 
if available, the following...’ I am just reading from 
it. 

THE COURT: Well now, wait a minute. 

MR. LASKEY: The August minutes, my associate 
advises me, were asked for and were furnished. 

MR. FRIEDLANDER: No. 

MR. LASKEY: Well now, wait a minute, Mr. Fried- 
lander. 


THE COURT: Let’s find out about that (perusing 
the Court’s file). You’re talking about the minutes 
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of the meeting of August of the insurance companies, 
how would he have those? 
MR. FRIEDLANDER: And the record in the insur- 

ance company’s file showing assumption of complete, 
as contended by plaintiff to show complete control 

by Hamby. 
THE COURT: This office wouldn’t have the insur- 
ance companies’ file. 
MR. FRIEDLANDER: Why, of course, if your Honor 
please, they took over the insurance companies, Ham- 
by did, why wouldn’t they have those records? | 
THE COURT: I thought the insurance companies 
had been taken over by a receiver. 


MR. FRIEDLANDER: A receiver—I’ll get this clear, 
if I can—the receiver for the Insurance Commissioner 
took over in September of 1965 (to witness) is pirat 
what you said? | 
WITNESS: About thirty days after Hamby peers 
- bought these notes. 

THE COURT: Well, wouldn’t he take over all the 
books and records? 


MR. FRIEDLANDER: I wouldn’t think so. 

THE COURT: What? 

MR. FRIEDLANDER: I wouldn’t think he’d take 
over Hamby’s books and records. 
THE COURT: You didn’t say Hamby you said in- 
surance companies’ minutes. 


MR. LASKEY: Under date of February 16, il I 
wrote Mr. Friedlander that in accordance with discus- 
sions at pretrial of this matter, enclosed are copies of 
the only minutes of the insurance companies for the 
month of August, 1965 which are in our possession. 
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MR. FRIEDLANDER: And they do not contain any 
information. | think, if your Honor pleases, in the 
interest of continuity here that I will continue, if you 
don’t mind.” 


(Tr. 62-64 emphasis added) 


In short, it is clear that the Court’s decision was not so much 
based on testimony of Palmer, hearsay or otherwise, as on the com- 
plete lack of competent testimony on the part of Sarbacher tending 
to establish his defense on the note and deed of trust. Since the 
burden of proof of such a defense is unequivocally placed upon the 
party challenging his liability on an admittedly genuine instrument, 
the court had no alternative but to rule as it did. 


Ore o50 et cme we te 


“Establishment” of a defense as required by UCC 3-307 (D.C. 
Code, 28:3-307) means that “. . . a defendant must do more than 
merely suggest a defense; he must come forward with some proof.” 
Manzon v. Greenwald (D. C. Mun. App. 1958) 145 A.2d 575; Isard 
y. Appelstein (D.C. Mun. App. 1958) 144 A.2d 925. “Suggestion of 
a possible defense is no substitute for the production of competent 
evidence to sustain the burden of establishing a defense.”” Dollak v. 
Educational Aids Company (D. C. Mun. App. 1965) 214 A.2d 481. 


Indeed, given the clear import of the statutory and case authority 
in this area, it is readily apparent that if the Court erred at all, it 
was on the side of caution, in denying (“. .. for the time being. ..”, 
Tr. 37) Palmer’s motion for a trial finding at the close of plaintiff's 


case. 
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APPELLEE’S RECOVERY HEREIN IS NOT DEPENDENT 
UPON THE COURT’S HOLDING THAT, AS TRUSTEE IN 
BANKRUPTCY, HE WAS CLOTHED WITH ALL THE RIGHTS 
OF A HOLDER IN DUE COURSE AS TO aE NOTE 
INVOLVED IN THIS CASE. 


Appellant’s argument that Palmer was not cdothed with all the 
rights of a holder in due course as to the note involved in this case 
presumes the establishment by Sarbacher of the defense which he 
asserted on the note. But this was never done. In light of this cru- 
cial fact, there is no need to burden the court with the arguments 
presented below in Palmer’s Trial Memorandum of Law on a ques- 
tion never reached at trial. | 

It is perfectly clear under the Uniform Commercial Code (Dis- 
trict of Columbia Code [1967 Edition] Section 28: 3-307, in 
Comment 3) that: | 


| 

“Until it is shown that a defense exists the issue as to 
whether the holder is a holder in due course do¢s not 
arise. In the absence of a defense any holder is en- 
titled to recover and there is no occasion to say that 
he is deemed prima facie to be the holder in! due 
course [as under the Uniform Negotiable Instruments 
Law, superseded by the UCC] .. .” 


| 
Moreover, the Court didn’t find appellee Palmer to be a holder 
in due course, merely that he was “clothed with all the rights of a 
holder in due course” (Findings of Fact and Conclusions of Law, p. 
6, 4 1) which is, of course, an entirely different thing and which is 
not essential to Palmer’s recovery anyway, as shown above. 


Ad ret we eo Bed 
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IT WAS NOT ERROR FOR THE COURT TO REFUSE TO 
ALLOW TIME FOR SARBACHER TO PRODUCE FURTHER 
TESTIMONY. 


Appellant contends that denial of his motion for a continuance 
to produce a witness as to a fundamental issue of his case was error 
because the Court’s admitted discretion as to the granting or denial 
of the motion was not, in appellant’s view, “exercised in the inter- 
ests of justice.” (Appellant’s Br., 17). 


In support of this contention, appellant cites the Court to the 
cases of Cornwell v. Cornwell, 73 App. D.C. 233, 118 F.2d 396 
(1941) and Harrah v. Morgenthau, 67 App. D.C. 119, 89 F.2d 863 
(1937), two cases in which this Court held denial of a continuance 
to be reversible error. Appellee can agree at least that “‘the facts of 
th[ose] case[s] are different from ours” (Appellant’s Br., 18) but is 
unable to make the logical leap from that somewhat unstartling pre- 
mise to the conclusion that “the end result is the same” here. To 
the extent that the holdings in Cornwell and Harrah are dependent 
upon their highly extraordinary facts, the end result is nothing like 
the same here. And both holdings are explicitly bottomed on the 
inability in each case of a party—who was his own most crucial and 
material witness—to appear at trial because of grave medical incapa- 
citation. 


In Cornwell, the court was moved by several physicians’ affi- 
davits attesting in quite unequivocal terms to the party’s utter 
physical and mental incapacity to be present at trial, Cornwell vy. 
Cornwell, supra, 73 App. D.C. at 235, BIS F.2d at 398, and in 
Harrah, the court found that: 


- here we are confronted with a case in which 
. the plaintiff was so seriously ill that his appear- 
ance in Court would probably have resulted in his 
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death.” Harrah v. Morgenthau, supra, 67 App. D.C. 
at 130, 89 F.2d at 864 (Emphasis added). 


_ Certainly nothing like those facts obtained here either as to the 
plaintiff Sarbacher or the purported witness he sought the continu- 
ance to produce. It is manifest, therefore, that the denial of 
Sarbacher’s motion was well within the Court’s discretion and that 
the Court did not in any way abuse that discretion. Absent such 
abuse, the Court’s ruling is not subject to reversal. See, inter alia, 
Fidelity & Deposit Co. v. L. Buchi & Son, 189 U.S. 135, 47 L. ed. 
744, 23 S. Ct. 582 (1903); Thomas v. U.S., 74 App. D.C. 167, 121 
F.2d 905 (1941); Chung Wing Ping v. Kennedy, 111 U.S. App. D.C. 
106, 294 F.2d 735 (1961); cert. den. 368 U.S. 938, 7 L| ed. 2d 337, 
82 S. Ct. 380 (1961); Kelberine v. Societe Internationale, Etc., 124 
U.S. App. D.C. 257, 363 F.2d 989 (1966), cert. den. 385 U.S. 989, 
17 L. ed. 2d 450, 87 S. Ct. 595 (1966), reh. den. 383 oS: 1044, 

17 L. ed. 2d 688, 87 S. Ct. 770 (1967). 


The rule is aptly stated by this Court in Sechrist v. pare $2 
App. D.C. 286, 289, 286 F. 456, 459 (1923), where the Court in 
upholding a denial of a motion for continuance (which had the 
effect of preventing any hearing at all for the movant) said: 


“That any litigant should be denied a hearing is most 
regrettable, inasmuch as the denial may result in seri- 
ous actual wrong. Nevertheless the rules which deter- 
mine the right to a continuance are designed to secure 
the greatest good to the greatest number, in accord- 
ance with law, and as such rules cannot be sacrificed 
to sympathy, without putting a premium on neglect, 
want of foresight, and inexcusable delays, they must 
be enforced in the interest of an effective administra- 


tion of justice.” 


Further, much of appellant’s argument in this connestion is ill- 
founded because it rests upon the invalid premise that the Court 
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based its decision on “hearsay testimony” by Palmer. As shown 
above, the Court clearly based its decision on the fact that Sarbacher 
failed to meet his burden of establishing by competent evidence the 
defense which he asserted against the note. 


It is difficult to believe that the appellant is actually serious in 
asserting ‘‘that there had been no real contest about the fact that the 
option had been exercised” and that “‘[i]t was obvious that no issue 
of fact really existed as to the exercise of the option.” The Pretrial 
Order in this case clearly indicates that: 

“THE INTERVENOR DEFENDANT PALMER ... 
. .. denies C. A. Hamby either for himself or for 
Hamby Industries, Inc. or for both of them exercised 
the option in [the] Agreement of Aug. 14, 1965 so 
as to obligate them or either of them to return to or 
cause to be returned to P the collateral referred to in 
said Agreement.” (Pretrial Order, 4). 


Granting Sarbacher’s Motion for additional time would have 
been more in the nature of abuse than denial of same, given this 
state of the pleadings. The Court could not be moved by represen- 
tations of Sarbacher’s counsel as to what a putative witness, contacted 
for the first time in such regard by Sarbacher on the day of trial and 
after the close of his case, informed him by telephone that his testi- 
mony might establish, if allowed. Nor could there be any reason to 
allow a continuance to produce a document in the sole possession 
and control of Sarbacher during the entire five-year pendency of this 
suit and only then “remembered”, absent a showing that the docu- 
ment could not theretofore have been discovered and produced by 
the exercise of due diligence. The provisions of the Pretrial Order 
make it perfectly clear that Sarbacher’s counsel was fully apprised 
of the issues to be tried and it will not lie in Sarbacher’s mouth to 
say that he could not have known of the importance of such a 
document prior to trial. 
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The observation that Sarbacher had attempted on two occasions 
to put the case on the Ready Calendar cuts both ways. As the Court 
aptly observed, the case would have had to be prepared regardless of 
where it was tried and, it goes without saying, regardless of when it 
was tried (Tr. 68). The point is that the case should have been pre- 
pared prior to trial. That was the reason for Palmer’s opposition to 
the placing of the case on the Ready Calendar on the prior occasions. 
Sarbacher was ill-prepared to try the case five years after filing it. 
There is surely no reason to believe he would have been; more ready 
three or four years earlier. 


IV 


THE TRIAL COURT'S DENIAL OF SARBACHER’S MOTION 
FOR A NEW TRIAL WAS NOT ERROR . 


\ 
Appeliant’s argument that the Court abused its discretion in 
denying Sarbacher’s Motion for a New Trial is again based on an 
invalid premise, i.e., that from reviewing the documentary material 
submitted in support of the Motion “there can be no doubt but that 
the decision of the Court was incorrect on the facts.” Aside from 
the fact that there can be plenty of doubt, the assertion is simply 
irrelevant to the question as to whether the denial of the Motion for 


a New Trial was appropriate. | 


| 
There are few principles more firmly established in the law than 
that | 


“To warrant a new trial the evidence must not have 
been known to the movant at the time of the trial; 
and, moreover, the movant must have been excusably 
ignorant of the facts, i.e., the evidence must be such 
that it was not discoverable by diligent search.” 6A 
Moore, Federal Practice (2d Edition, 1966) Section 
5908 [3] at 3785, and authorities there cited. (Em- 
phasis added.) 
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A long line of authorities, among which can be found represen- 
tative decisions from virtually every jurisdiction, have firmly estab- 
lished that the showing required is not merely that evidence proferred 
after trial as “newly discovered” was not, in fact, discovered prior to 
or during ‘trial but that it was, at such earlier time, undiscoverable. 


One of the leading cases in this area is that of Lewis v. Kepple, 
(D.C.W.D. Pa., 1960) 185 F. Supp. 884, 888, in which Judge McIlvaine 
observes: 


“The plaintiffs ... seek a new trial on the grounds 
of. after-discovered evidence . .. However, this was 
evidence that was in plaintiffs’ files at all times and 
which it simply failed to discover although it was 
always available to them, and plaintiffs admit this. 
This evidence could have been produced at the trial 
by the exercise of reasonable diligence. The mere 
fact that plaintiffs’ employees did not discover this 
and bring it to the attention of plaintiffs’ attorney is 
not a sufficient reason in law to grant a new trial.” 


In a per curiam opinion handed down in 1960, the Fourth Cir- 
cuit reviewed a denial of a motion for new trial by defendant, which 
was supported by the affidavits of three persons which plainly 
contradicted the plaintiff’s evidence and the district court’s findings. 


“{Defendant] knew, ... of the three witnesses 
whose affidavits he now tenders, but he did not pro- 
duce them at the trial. He offers no explanation of 
his failure to produce one of them. The other two, 
he! says, were out of the state at the time of the trial 
but the record does not show what, if any, effort he 
made to locate them and obtain their testimony. 

We think the district judge properly denied the 
motion upon the ground that the defendant had not 
shown due diligence to discover this evidence . . .” 
Stiers v. Martin, 277 F.2d 737 (1960). 
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And in 1962, Senior District Judge Leahy of the Delaware Dis- 
trict Court, quoting at length from his earlier decision in Eastern 
Airlines v. United States (D.C. Dela., 1953) 110 F. Supp, 499, 500, 
reiterated that Court’s “principles governing disposition of a plain- 
tiffs motion for a new trial” as follows: 


coe 


. Newly discovered evidence refers to erence 
of facts existing at the time of trial of which the 
aggrieved party was excusably ignorant. The applica- 
tion for a new trial will be denied where the degree 
of activity which led to the discovery of the evidence 
post-trial would have produced it had it been exercised 
prior to trial.... Failure of a party to call available 
witnesses to meet issues raised at trial does not justify 
the reopening of a case after decision upon the merits. Mees 
Securities and Exchange Commission v. Glass Marine 
Industries, Inc. (D.C. Dela., 1962) 208 F. Supp. 12 
at 743-744 (Emphasis added). 


The admonishment of Judge Leahy has particular plas. 
to the instant case because Sarbacher’s failure to exercise due dili- 
gence is evident both with respect to his failure to call certain 
witnesses at trial and to discover a document (which at! all times 
reposed in his own files) until after trial. As in Lewis p. Kepple, 
supra, he cannot, therefore, be heard to say that he exercised rea- 
sonable diligence to discover evidence particularly within his own 
control prior to trial. It is manifest, moreover, that had he done so 
during the period of approximately one year during which trial in 
this Court was a foregone conclusion by virtue of the Order of 
June 14, 1968, that evidence would have been discovered in time to 
have been brought out at the trial. Cf, Royal Air BOTS Inc. v. 
Smith (9th Cir., 1964) 333 F.2d 568, 572. 


One recent opinion on this question is that of the he Circuit 
Court of Appeals in the case of Lloyd v. Gill, 406 F.2d 585, 587 
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(1969). There the Court held that a motion for new trial on ‘the 
basis of newly discovered evidence could not be granted unless (a) 
the new evidence would most likely change the result, (b) the facts 
have been discovered since the trial and “could not by the exercise 
of due diligence have been discovered earlier,” and (c) such facts are 
not merely cumulative or impeaching. [Citing Brown v. Schwartz 
(Sth Cir., 1947) 164 F.2d 151, 152; English v. Mattson (Sth Cir., 
1954) 214 F.2d 406, 409.] 
“The so-called newly discovered evidence upon 

which appellants’ motion for new trial was based was 

not shown to have been undiscovered and unavailable 

at the time of trial or that it could not have been dis- 

covered earlier by proper diligence.” 


Thus, Sarbacher’s Motion and Supplemental Points and Authori- 
ties requesting amendment thereof could only be denied. In the final 
analysis, ‘of course, we come back once again to Sarbacher’s rather 
unpersuasive protestation that he anticipated this case would be tried 
not in the court below but in Texas. It will bear repeating in this 
connection (1) that this case was removed from the calendar pursuant 
to Sarbacher’s motion, not Palmer’s; (2) that the Order entered by 
this Court, per Curran, C.J., pursuant to that motion continued this 
cause” . | . pending the disposition of the companion case in Texas— 
"or until the 2nd day of January, 1969, whichever is sooner ...” 
(emphasis added) and (3) that, the case having been called on Novem- 
ber 5, 1969, it was placed on the Ready Calendar pursuant to a Certi- 
ficate of Readiness written in longhand and signed by Sarbacher’s 
counsel. 


The Court is cited by appellant to the case of Wilson v. Beckett, 
79 U.S. App. D.C. 94, 143 F.2d 19 (1944), for the proposition that 
“a judge is no mere. umpire”; that one of his important functions 
is to see that the facts are fully developed, and that “the necessarily 
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has a wide discretion in the matter” of granting or denying a motion 
for a new trial. The principle is sound and appellee has never argued 
otherwise, but it is difficult to see how Sarbacher’s case! is aided by 
it, especially when the particular case in which it is articulated is 
analyzed. In Wilson, the plaintiff sought a short continuance in 
order to produce a witness who had been notified that she was to 
testify and who apparently planned to do so, but who had been 
taken ill on the first day of trial and was unable to appear as 
scheduled. | 


She was to have testified on a question as to which the other 
testimony “had been along at least two divergent lines, one favor- 
able and one unfavorable” to plaintiff’s position. It is surely worth 
noting, as appellant does not, that this Court affirmed, finding no 
abuse of discretion. Moreover, while it did indicate its opinion that 
“it would have been better practice for the court either to satisfy 
itself by questioning counsel, that . . . [the] testimony would not 
affect the result of the case, or to grant a brief continuance so that 
appellant might take her deposition” it announced that: 

“.. . we are not prepared to rule that the court’s 
failure to do either of these things was an abuse lof 
discretion.” 


It is perhaps not too much to say that the applicability of the 
Wilson case is attenuated to the point of non-existence here, where 
the purported witness had never been contacted by appellant until 
after the close of his case at trial, where the trial judge made a 
valiant attempt to elicit from Sarbacher’s counsel how the witness’s 
testimony would affect the case, if at all, and was obviously satisfied 
that it would not (Tr. 68-69) and where the witness’ absence in the 
first place was attributable not to an unforeseen and unavoidable 
illness of the witness but to the manifest failure of Sarbacher to 
exercise due diligence in preparing for the trial which had been a 

| 
| 
| 
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foregone conclusion for at least a year and a half. Especially since 
the case deals not with a motion for new trial on the basis of newly 
discovered evidence but with a request for a continuance to bring in 
a witness (and thus might more appropriately be cited in support of 
appellant’s argument on that point) and where no abuse of discretion 
was found anyway. 


Appellant argues that the Court abused its discretion in denying 
the Motion for a New Trial because by so doing it permitted “a clear 
miscarriage of justice under circumstances which were unusual.” 
Again, the “miscarriage of justice” complained of, is bottomed on 
the assertion that the Court’s decision was based upon hearsay testi- 
mony byiPalmer, an assertion clearly shown to be incorrect above. 


It isidifficult to perceive wherein the Virginia State case authori- 
ties cited by Sarbacher in support of his argument overcome the clear 
requirements of Rule 59, Federal Rules of Civil Procedure, requiring 


the exercise by plaintiff of due diligence in the premises in order to 
justify the granting of a motion for a new trial on the basis of newly 
discovered evidence. It is abundantly clear that to the extent the 
newly discovered document could, in fact, constitute evidence, its 
existence’ was known to the plaintiff at the time of trial. It was, 
furthermore, in plaintiff’s own file, admittedly known to plaintiff, 
thus not “undiscoverable”’ within the rubric of Rule 59, and should 
have been known to be of importance in light of the state of the 
pleadings, particularly, the Pretrial Order. 
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CONCLUSION 


WHEREFORE, appellant’s arguments having been considered at 
length and shown to be without merit, the judgment appealed from 
should be affirmed. 
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